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Mark S. Melodia (Reed Smith LLP) and Mary Jo 
White (Debevoise & Plimpton LLP) of the New 
York bar, admitted pro hac vice, argued the 
cause for appellants (Reed Smith, LLP and 
Ms. White, Andrew J. Ceresney and Andrew M. 
Levine (Debevoise & Plimpton LLP) of the New 
York bar, admitted pro hac vice, attorneys; 
Mr. Melodia, James F. Dial, Kellie A. 
Lavery, Ms. White, Mr. Ceresney, and Mr. 
Levine, on the brief). 


William M. Tambussi (Brown & Connery, LLP) 
and Mark P. Ressler (Kasowitz, Benson, 
Torres & Friedman, LLP) of the New York bar, 
admitted pro hac vice, argued the cause for 
respondent (Brown & Connery, LLP and Mr. 
Ressler and Marc E. Kasowitz (Kasowitz, 


Benson, Torres & Friedman, LLP) of the New 
York bar, admitted pro hac vice, attorneys; 
Mr. Tambussi, William F. Cook, Mr. Ressler, 
and Mr. Kasowitz, on the brief). 
Joel Kurtzberg (Cahill Gordon & Reindel, 
LLP) of the New York bar, admitted pro hac 
vice, argued the cause for amicus curiae 
Media Amici (Mr. Kurtzberg and Floyd Abrams 
(Cahill Gordon & Reindel, LLP) of the New 
York bar, admitted pro hac vice, on the 
brief). 
The opinion of the court was delivered by 
PAYNE, J.A.D. 

In January 2006, Donald Trump filed suit in the Superior 
Court of New Jersey, Camden County, against Timothy O'Brien and 
his publisher,’ claiming that O'Brien defamed him by reporting, 
in his 2005 biographical book, TrumpNation, that "[t]hree people 
with direct knowledge of Donald's finances, people who had 
worked closely with him for years, told me that they thought his 
net worth was somewhere between $150 million and $250 million," 
and observing "[b]y anyone's standards this still qualified 
Donald as comfortably wealthy, but none of these people thought 


he was remotely close to being a billionaire." In his suit, 


Trump claimed multi-billionaire status and argued that O'Brien's 


; Trump named as defendants Time Warner Book Group, Inc. 


and Warner Books, Inc. Defendants state in their brief on 
appeal that Warner Books Inc. is now known as Grand Central 
Publishing. It is a subsidiary of Hachette Book Group USA, 
Inc., which formerly was known as Time Warner Book Group, Inc. 
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low estimates of his wealth injured his credit and otherwise 
harmed his business interests. 

After issue was joined, Trump served discovery upon O'Brien 
that sought, among other things, the identity of the sources of 
O'Brien's information regarding Trump's net worth and his notes 
of interviews with those sources. When O'Brien declined to 
provide this information and certain other discovery, citing the 
newsperson's privilege, Trump moved to compel its production.’ 
In opposition to the motion, O'Brien claimed with respect to the 
three sources that their identities were confidential, and that 
they feared retribution by Trump upon disclosure. The motion 
judge nonetheless granted Trump's motion in its entirety. His 
order forms the basis for this appeal, which we consider by 
leave granted. In addition to the arguments of the parties, 


upon appeal we also have the benefit of amicus briefing, filed 


2 In all, defendants withheld 653 documents on the basis 
of the newsperson's privilege while producing over 40,000 pages 
of non-privileged documents. The withheld materials contain 
notes of interviews with confidential and nonconfidential 
sources, drafts of the book, and communications concerning news- 
gathering and editorial processes. With the exception of 
discovery regarding Trump's net worth, the relevance of the 
other discovery requests has not been substantively addressed by 
Trump in his initial motion or on appeal. 
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on behalf of a multitude of entities*® with interest in the issues 
raised herein. 
I. 

O'Brien is a journalist who lives in New Jersey, but has 
worked throughout his career in New York for various 
publications including the Wall Street Journal and Talk 
magazine. At the time he wrote TrumpNation, O'Brien was 
employed as a staff writer for the New York Times, where 
according to the book's jacket, "he has written about leading 
business personalities, computer scams, Russia, the art world, 
Wall Street, terrorism, money and politics, and Donald Trump." 
O'Brien also covered the Trump businesses in 1990 as a research 
assistant to Wayne Barrett, the author of a Trump biography, and 
he is the author of a 1998 book, entitled Bad Bet: The Inside 


Story of the Glamour, Glitz, and Danger of America's Gaming 


Industry, that reported on Trump's casino dealings. O'Brien's 


3 Amici are: ABC, Inc., The American Booksellers 


Foundation for Free Expression, The Association of American 
Publishers, Inc., The Associated Press, The Authors Guild, Inc., 
Clear Channel Communications, Inc., Dow Jones & Company, Inc., 
HarperCollins Publishers, LLC, The Hearst Corporation, Magazine 
Publishers of America, The McGraw-Hill Companies, Inc., The New 
York Newspaper Publishers Association, Inc., The New York Times 
Company, North Jersey Media Group Inc., Penguin Group (USA), 
Inc., The Reporters Committee for Freedom of the Press, St. 
Martin's Press, LLC, Simon & Schuster, Inc., and the WIW Freedom 
to Write Fund. 
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research for Bad Bet "Subsequently informed" newspaper articles 
that he wrote for the Times. In 2004, defendant participated in 
writing a series of articles about Trump, appearing in the Times 
in September of that year, that focused on Trump's efforts to 
recapitalize his casinos and on related issues such as his net 
worth. At that time he reported, in language very similar to 
that found in TrumpNation: 
The largest portion of Mr. Trump's 

fortune, according to three people who had 

had direct knowledge of his holdings, 

apparently comes from his lucrative 

inheritance. These people estimated that 

Mr. Trump's wealth, presuming that it is not 

encumbered by heavy debt, may amount to 

about $200 million to $300 million. That is 

an enviably large sum of money by most 

people's standards but far short of the 

billionaire's club. 

O'Brien has certified that he integrated research conducted 
in connection with the 2004 reportage with that undertaken in 
connection with his 2005 book. He has further stated that the 
sources of net worth information utilized in his reporting for 
the Times are the same as those utilized for TrumpNation, but 
that the revised wealth figures were the product of separate 
interviews, conducted while writing the book. In October 2005, 


at the time of TrumpNation's publication, the Times ran an 


excerpt from Chapter 6 of the book on the front page of the 
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Sunday Business section that included the net worth information 
at issue in this case. 

The jacket copy for TrumpNation describes the book in the 
following terms: 


He has one of the highest-rated shows on 
television -- yet he prefers to spend his 
nights at home, quietly watching television 
and munching hamburgers. 


He has a line of stylish clothing and 
bottled water emblazoned with his name and 
unmistakable image -- yet he once needed a 
loan from his siblings to stay afloat. 


His name is plastered on some of the most 
magnificent hotels and casinos in the world 
-- yet his casino company, swamped in debt, 
was forced into bankruptcy. 


This is the work of Donald Trump, full of 
glitz, glamour, and other people's money. 
Yet despite glaring cracks in the shimmering 
fagade, the myth and the image have remained 
stubbornly impenetrable to a fascinated 
public -- perhaps even to Trump himself. In 
this unique look inside the life of one of 
the world's most charismatic businessmen, 
entrepreneurs, and larger-than-life 
personalities, top New York Times 
investigative reporter Timothy L. O'Brien 
pulls back the velvet curtain surrounding 
the wizard of hype known simply as The 
Donald. Featuring interviews not only with 
Trump's closest friends and associates, but 
with Trump himself, TrumpNation delivers 
revelations of Trump-size proportions. 

So step right up, ladies and gentlemen, to 
the shocking, hilarious, riveting, and 
completely true story of America's favorite 
billionaire bad boy, bad hair and all. From 
the massive egos of New York mayors he 
courted or defied, to the glamour queens he 
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loved and lost, to the talking dolls, 
colossal casinos, and personal Oz he created 
out of smoke and mirrors, prepare to enter 


TrumpNation. 


The book, written in a breezy, irreverent style, contains 
chapters that focus on Trump's childhood and family, his casino 
and real estate business dealings, his television ventures, the 
merchandizing of his name, and his financial difficulties in the 
early and mid 1990s. Each chapter ends with a facetious 
"TrumpQuiz." Collectively, maintains O'Brien, the quizzes 
provide the "secret keys to becoming a billionaire, just like 
Donald." For instance, at the conclusion of the first chapter 
(focusing on Trump's introduction of his new suit line at Macy's 
at a function that also featured his other consumer products and 
additionally focusing on a cross-country interview by O'Brien of 
Trump in his jet, during which Trump declared Clint Eastwood to 
be the greatest star ever and consumed quantities of Oreo 
cookies), the following TrumpQuiz appears: 


To become a megabillionaire like Donald, you 


should: 

1) Spend $500 and wear a navy, pin-striped 
Donald J. Trump Signature Collection 
suit. 

2) Spend $550 and wear a gray, pin-striped 


Donald J. Trump Signature Collection 
suit, with a vest. 


3) Memorize all the correct moves in 
Trump: The Game. 
4) Watch Clint Eastwood movies. 


5) Eat lots of Oreos. 
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6) Just pretend. 
7) Read this book. 


Readers are encouraged to send their answers to the quizzes to 
Trump who, O'Brien promises, will tabulate and rank the 
responses. The person with the most right answers "besides 
having the secret tools needed to become as fabulously wealthy 
as Donald, will also get one hundred free passes to the finale 
of Season Twelve of The Apprentice and a copy of How to Get Rich 
Signed by [O'Brien's] mom." 

Although light and somewhat facetious in tone, the book 
contains a significant amount of factual information, and to a 
reasonable extent it does "lift the curtain" on Trump's life as 
perceived by Trump, his friends, his associates, and of course, 
O'Brien. The book concludes with a listing of published 
references upon which O'Brien relied and an extensive series of 
end notes that, among other things, give the dates of various 
interviews to which reference is made in the text and, on five 
occasions, refers to sources as confidential or anonymous. No 
note is provided in connection with O'Brien's three net worth 
sources. 

II. 

New Jersey's "newsperson's privilege" is set forth in 

identical language in N.J.R.E. 508 and N.J.S.A. 2A:84A-21. They 


provide: 


8 A-3905-06T2 


[A] person engaged on, engaged in, connected 
with, or employed by news media for the 
purpose of gathering, procuring, 
transmitting, compiling, editing or 
disseminating news for the general public or 
on whose behalf news is so gathered, 
procured, transmitted, compiled, edited or 
disseminated has a privilege to refuse to 
disclose, in any legal or quasi-legal 
proceeding or before any investigative body, 
including but not limited to, any court, 
grand jury, petit jury, administrative 
agency, the Legislature or legislative 
committee, or elsewhere 


a. The source, author, means, agency or 
person from or through whom any information 
was procured, obtained, supplied, furnished, 
gathered, transmitted, compiled, edited, 
disseminated, or delivered; and 

b. Any news or information obtained in the 
course of pursuing his professional 
activities whether or not it is 
disseminated. 

"News media" is defined by N.J.S.A. 2A:84A-21la(a) as 
"newspapers, magazines, press associations, news agencies, wire 
services, radio, television or other similar printed, 
photographic, mechanical or electronic means of disseminating 
news to the general public." "News," in turn, is defined by 
paragraph (b) of that statute as "any written, oral or pictorial 
information gathered, procured, transmitted, compiled, edited or 
disseminated by, or on behalf of any person engaged in, engaged 


on, connected with or employed by a news media and so procured 


or obtained while such required relationship is in effect." 
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In contrast to the law of New Jersey, New York's Shield 
Law, found at N.Y. Civ. Rights § 79-h, distinguishes between 
confidential and nonconfidential sources, providing absolute 
protection to the former and qualified protection to the latter. 
It states in section (b), applicable to professional 
journalists: 


(b) Exemption of professional journalists 
and newscasters from contempt: Absolute 
protection for confidential news. [N]o 
professional journalist or newscaster 
presently or having previously been employed 
or otherwise associated with any newspaper, 
magazine, news agency, press association, 
wire service, radio or television 
transmissions station or network or other 


professional medium of communicating news or 


information to the public shall be adjudged 
in contempt . . . for refusing or failing to 


disclose any news obtained or received in 
confidence or the identity of the source of 
any such news coming into such person's 
possession in the course of gathering or 
obtaining news for publication or to be 
published in a newspaper, magazine, or for 
broadcast by a radio or television 
transmission station or network or for 
public dissemination by any other 
professional medium or agency which has as 
one of its main functions the dissemination 
of news to the public, by which such person 
is professionally employed or otherwise 
associated in a news gathering capacity 
notwithstanding that the material or 
identity of a source of such material or 
related material gathered by a person 
described above performing a function 
described above is or is not highly relevant 
to a particular inquiry of government and 
notwithstanding that the information was not 
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solicited by the journalist or newscaster 
prior to disclosure to such person. 


[Emphasis supplied. ] 

Section (c) of the statute provides, in language that is 
like in scope to that utilized in section (b), qualified 
protection for nonconfidential news obtained by a professional 
journalist, permitting disclosure only if "the party seeking 
such news has made a clear and specific showing that the news: 
(1) is highly material and relevant; (ii) is critical or 
necessary to the maintenance of a party's claim, defense or 
proof of an issue material thereto; and (iii) is not obtainable 
from any alternative source." 

"Professional journalist" is defined in § 79-h(a)(6) as: 

one who, for gain or livelihood, is engaged 
in gathering, preparing, collecting, 
writing, editing, filming, taping or 
photographing of news intended for 


newspaper, magazine, news agency, press 
association or wire service or other 
professional medium or agency which has as 
one of its regular functions the processing 
and researching of news intended for 


dissemination to the public; such person 
shall be someone performing said function 


either as a regular employee or as one 
otherwise professionally affiliated for gain 
or livelihood with such medium of 
communication. 

[Emphasis supplied. ] 


"News" is defined in § 70-h(a)(8) as "written, oral, 


pictorial photographic, or electronically recorded information 
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or communication concerning local, national or worldwide events 
or other matters of public concern or public interest or 
affecting the public welfare." 

Trump is a resident of New York and many of his business 
interests are located there. O'Brien's career is centered in 
New York, and TrumpNation was published in New York, although it 
was sold throughout the United States and elsewhere. On the 
other hand, Trump sued O'Brien in the Superior Court of New 
Jersey, he maintains significant casino interests in Atlantic 
City, and O'Brien resides in this State. Recognition of the 
fact that the case has a significant relationship to more than 
one state led the motion judge to address choice of law 
concerns. In doing so, he acknowledged that, if New Jersey law 
applied, O'Brien would win; "there's no doubt about it." 
However, the judge found New York law to be applicable and, 
construing New York's Shield Law narrowly, he determined that it 
did not protect the materials at issue, because O'Brien's book 
constituted entertainment, not news, despite the judge's 
acknowledgment that it contained many items of news and 


concerned matters of public interest. Further, the judge held 


7 In light of the judge's unequivocal statements at the 


motion hearing, we attach no significance to the fact that the 
judge, drafting his own order, failed to include language 
echoing his determination of this issue, contained in a proposed 
order submitted by defendants. 
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that, even if he had determined otherwise with respect to the 
applicability of the Shield Law's absolute privilege provisions, 
because O'Brien did not designate his three sources as 
confidential in his endnotes, the absolute protection provided 
for confidential materials by the Shield Law was unavailable. 
The judge likewise rejected, without significant examination or 
analysis, the applicability to the nonconfidential materials of 
both qualified protections provided by the Shield Law and 
analogous constitutional protections. As a final matter, the 
judge found that New York law did not protect from discovery 
materials that related to the editorial process. We stayed the 
judge's order requiring the production of all withheld 
materials, pending this appeal. 

III. 

We cannot agree with many of the aspects of the motion 
judge's decision. We focus first on the judge's interpretation 
of New York law. At the hearing in this matter and on appeal, 
Trump has argued that New York's Shield Law is inapplicable to 
books, since books are not enumerated as a category of protected 
material in sections (b) or (c) of the Law or in its definition 


of "professional journalist," and no reported New York case® has 


: Defendants and amici point to two unreported federal 


decisions that interpret New York's Shield Law to include books 
(continued) 
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extended the protections of the law to this category of 
materials. In contrast, defendants and amici have argued, we 
think persuasively, that legislative amendments to the Shield 
Law in 1981 were designed to address the court's conclusion, in 
People v. LeGrand, 415 N.Y.S.2d 252 (App. Div. 1979), that a 
much-published book and magazine author working on a non-fiction 
book about a prominent crime family for publication by a Harper 
& Row subsidiary, was not entitled to protect his interview 
materials from subpoena under the Shield Law because he, as a 
book author, did not meet the then-existing definition of 
professional journalist. Id. at 255. At the time, 
"professional journalist" was defined as "one who, for gain or 
livelihood, is engaged in gathering, preparing or editing of 
news for a newspaper, magazine, news agency, press association 
or wire service" -- in the LeGrand court's view, "newscasters." 
Ibid. The 1981 amendment added to the definition of 
professional journalist, after the words "wire service," and to 
substantive sections (b) and (c) of the Shield Law, the phrase 
(which we have previously highlighted) "or other professional 


medium or agency which has as one of its regular functions the 


(continued) 

and their authors. Stewart v. National Enguirer, 29 Media L. 
Rptr. (BNA) 1596 (S.D.N.Y. 1999) and Torah Soft, Ltd. v. 
Drosnin, 2001 U.S. Dist. LEXIS 18614 (S.D.N.Y. 2001). 
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processing and researching of news intended for dissemination to 
the public." 

We regard an author who obtains news in confidence for 
dissemination to the public through the medium of a published 
book as fitting within this definitional phrase. Our 
interpretation is consistent with a statement given by a sponsor 
of the 1981 amendments, Assemblyman Steven Sanders, who 
observed: "This bill will correct loopholes and fill gaps in the 
existing statute by protecting all professional journalists and 
newscasters from being forced to reveal their sources or notes 
or other information in their possession gathered or obtained 
while professionally engaged in the preparation of a news story 
intended for publication, broadcasting, or for other suitable 
professional dissemination to the public." Memorandum of 
Assemblyman Steven Sanders, New York State Legislative Annual - 
1981 at 257. Sanders stated that the redefining of "news" and 
"professional journalist" would ensure that "all persons 
professionally engaged in a journalistic capacity so described" 
would be "shielded from being required to reveal their sources." 
Ibid. And he continued in language of particular significance 
to this case: 

All those persons, whatever their job 
titles, performing a legitimate journalistic 


function will be protected. But the highly 
absurd present situation of a Mr. Smith who 
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writes news stories for [the] New York Times 
being covered while that same Mr. Smith six 
months later leaving the Times and beginning 
work on an investigative book of non-fiction 
intended for sale to . . . Harper & Row is 
not covered, is corrected in this bill. 

Thus the new bill will protect the 
journalistic process wherever that process 
is being professionally undertaken.° 


[ Ibid. ] 
That the amendment does not specifically refer to books -- a 
crucial failing in Trump's view -- but instead utilizes broader 


but arguably more opaque language, can be explained by the 
sponsors' determination to close all loopholes, not merely those 
applicable to book authors. 

We note in this regard that our failure to recognize 
authors of non-fiction books as covered by New York's Shield Law 
would result in an even more anomalous result than that 
occurring in LeGrand and referenced by Assemblyman Sanders, 
since it would result in protection of O'Brien's sources if suit 
arose from his 2004 article in the Times or from the 2005 
extract of his book in that newspaper, but would not protect the 
Same sources in the present context. We decline to torture the 
language of the Shield Law so as to achieve so indefensible a 


result. 


c Our view mirrors that of Magistrate Judge Francis in his 


unreported decision in Torah Soft Ltd., supra, 2001 U.S. Dist. 
LEXIS 18614. 
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IV. 

Despite his recognition that "some" of the content of 
TrumpNation constituted "news" and that the subject of Trump's 
net worth was "certainly" a matter of "public interest," the 
motion judge, observing that "the tone sets what the book is," 
found TrumpNation to have been marketed as and to constitute 
entertainment, and thus to be unprotected by New York's Shield 
Law. We disagree and, once again, substantially accept the 
arguments of defendants and amici that, as a non-fiction work 
focusing on matters of public interest, TrumpNation falls within 
the broad definition of "news" set forth in the Shield Law and 
the protections of sections (b) and (c) of that Law. 

In In re Sullivan, 635 N.Y.S.2d 437 (Sup. Ct. 1995), a New 
York trial judge observed, in the course of determining whether 
the notes of an investigative journalist who sat in on portions 
of a criminal defendant's confession at police headquarters were 
qualifiedly protected from discovery by that defendant for use 
in a hearing challenging the police's procedures in obtaining 
the confession: 

[I]n this age of participatory 
journalism where news, commentary, and 
sensationalism have become one, the role of 
a journalist in the public's mind has become 
so entangled that it is often difficult to 
distinguish between news and entertainment. 


although the newsgathering privilege is a 
fundamentally protected right, it should not 
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be considered absolute or for that matter 
the unwritten "Eleventh Commandment." 


[Id. at 440-41. ] 

At the motion hearing in the present case, the judge relied 
on this statement as support for his conclusion that O'Brien, as 
author of a book that was entertaining in tone, was not subject 
to the Shield Act's protections. We do not view the statement 
in Sullivan, written in the context of an analysis of the 
applicability of the Shield Law's qualified privilege 
provisions, as precedential to our analysis of the applicability 
of the Law's absolute privilege here. In the present context, 
we regard the Sullivan judge to have correctly perceived the 
close association of entertainment and news in popular media 
contexts. But we find a danger, recognized in the allied areas 
of privacy law and defamation,’ in simply weighing the 
entertainment value against the news value of a non-fiction 
publication and according Shield Law protection or not on our 
essentially subjective view of which is the weightier. As the 


Supreme Court recognized in a privacy context in Time Inc. v. 


See, e.g., Weiner v. Doubleday & Co., 549 N.E.2d 453, 
457 (N.Y.Ct. App. 1989) (in a libel context rejecting argument 


that the text at issue was mere gossip, stating that "[t]his is 
precisely the sort of line-drawing that, as we have made clear, 
is best left to the judgment of journalists and editors, which 
we will not second-guess absent clear abuse."), cert. denied, 
495 U.S. 930, 110 S. Ct. 2168, 109 L. Ed. 2d 498 (1990). 
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Hill, 385 U.S. 374, 388, 87 S. Ct. 534, 542, 17 L.Ed.2d 46, 467 
(1967), the line between the two is too elusive to form a basis 
upon which to gauge the extent of critical and absolute press 

protections. (Citing Winters v. New York, 333 U.S. 507, 510, 68 


S. Ct. 665, 667, 92 led 840, 847 (1948)). See also Jenkins v. 


Dell Publ'g Co., 251 F.2d 447, 451 (3d Cir.) ("Once the 
character of an item as news is established, it is neither 
feasible nor desirable for a court to make a distinction between 
news for information and news for entertainment in determining 
the extent to which publication is privileged."), cert. denied, 
357 U.S. 921, 78S. Cts 1362, 2 L.Ed. 2d 1365. (1958)... And, as 
defendants emphasized to the judge at the motion hearing, the 
Shield Law sensibly requires only that "one" of the main 
functions be the dissemination of news (including matters of 
public interest) to the public. 

Without doubt, details of the life of Trump, whether 
entertainingly reported or not,* constitute matters of public 
interest and thus "news" protected by the Shield Law. 


Unfortunately, the relevant cases deciding the parameters of 


8 


We reject Trump's argument that In re Madden, 151 F.3d 
125 (3d Cir. 1998) provides precedent supporting the conclusion 
that there is no Shield Law protection for tongue-in-cheek 
recitations since, there, Madden admitted he was an "entertainer 
disseminating hype, not news." Id. at 130. 
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news in a Shield Law context are unreported.*® However, decisions 
construing the scope of New York's Privacy Law, N.Y. Civ. Rights 
§§ 50-51, which prohibits a person or company from using a 
person's name or picture for advertising purposes or trade, 
without first having obtained permission, but exempts from its 
purview matters that are "newsworthy" or matters "concerning the 


public interest" have extensively addressed what constitutes the 


public interest. In Paulsen v. Personality Posters, Inc., 299 
N.Y.S.2d 501 (Sup. Ct. 1968), a trial court stated: 


The scope of the subject matter which 
may be considered of "public interest" or 
"newsworthy" has been defined in the most 
liberal and far-reaching terms. The 
privilege of enlightening the public is by 
no means limited to dissemination of news in 
the sense of current events but extends far 
beyond to include all types of factual, 
educational and historical data, or even 
entertainment and amusement, concerning 
interesting phases of human activity in 
general. 


[Id. at 506.] 


° «See Stewart, supra, 28 Media L. Rptr. at 1597-98 
(declaring as news a celebrity profile of Martha Stewart that 
formed the basis for the allegedly expert conclusion that she 
was mentally ill); People v. Ford, 2007 N.Y. Misc. LEXIS 55 
(N.Y. Crim. Ct. 2007) (protecting from production in defense of 
criminal charges video footage of non-public persons at a 
nightclub filmed for an MTV show entitled "True Life: I'ma 
Staten Island Girl"); Bement v. NYP Holdings, Inc., 29 Media L. 
Rptr. 2493 (Sup. Ct. 2002) (holding that the fact that a past 
Miss Universe had become a CIA agent was "news"). 
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A similar expression of the broad scope of matters 
considered "newsworthy" can be found in the decision of the New 
York Court of Appeals in Messenger v. Gruner & Jahr Printing and 
Publ'g, 727 N.E.2d 549, 552 (N.Y. Ct. App. 2000). There, the 
Court held that "[n]Jewsworthiness includes not only descriptions 
of actual events" including details of a matrimonial action and 
a half-time show at a football game, "but also articles 
concerning political happenings, social trends or any subject of 
public interest." Ibid. 

Although Trump argues that cases concerning the scope of 
New York's Privacy Laws' exception for matters that are 
newsworthy or in the public interest are irrelevant in the 
present Shield Law context, we disagree. Both privacy and 
defamation laws seek to protect a person's interest in 
controlling information written or spoken about him without his 
consent. These interests clash with the constitutional 
guarantees of a free press provided by the First Amendment that 
are the subject of exceptions to the Privacy Law for newsworthy 
and public interest matters and the extensive protections of the 
Shield Law applicable to news. It would be illogical to 
determine that a book was of public interest when privacy rights 
are asserted, but not of public interest when Shield Law 


protections were invoked. 
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Our review of TrumpNation satisfies us that, regardless of 
its tone, the book conveys newsworthy information of interest to 
the public. Under the definition of "news" found in the Shield 
Law, that is sufficient to trigger the absolute protection of 
confidential sources provided by that statute. We therefore 
reverse the motion judge's contrary conclusion as a mistaken 
interpretation of New York law. 

Vv. 

In a certification filed in opposition to Trump's motion to 

compel discovery, O'Brien stated: 
6. In reporting about Trump's net 

worth for The Times (and later TrumpNation) 

I promised confidentiality to three 

individuals with direct knowledge of Trump's 

finances who — given what they believed to 

be the extent of Trump's debt and his true 

ownership interest in properties that bear 

his name — estimated Trump's net worth to be 

in the range of $200 million to $300 

million. It is my understanding that these 

three individuals fear retribution from 

Trump if their identities are revealed. 
Nonetheless, the motion judge concluded that, regardless of 
whether TrumpNation conveyed news, O'Brien could not invoke the 
absolute protections of the Shield Law because the sources that 
he declined to identify were not confidential. In doing so, the 
judge discounted the evidential value of O'Brien's 


certification, and he based his ruling on the fact that O'Brien 


did not indicate the confidentiality of these sources in his 
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endnotes, or indeed, annotate in any respect that portion of his 
text that refers to these three individuals, whereas in five 
other instances, sources were specifically designated as 
anonymous or confidential. 

In Andrews v. Andreoli, 400 N.Y.S.2d 442 (1977), a judge of 
the New York Supreme Court discussed at length the proofs 
required for a journalist to establish the confidentiality of 
his sources. He stated: 


Clearly, the "cloak of confidentiality" 
essential to invocation of the privilege is 
established . . . "upon an understanding, 
either express or implied, that the 
information or its sources will not be 
disclosed." 


To invoke the privilege the journalist 
carries the burden of proffering at least 
preponderant evidence of the mutuality of 
the understanding, or agreement, of 
confidentiality. He may do so by direct or 
indirect evidence, by presenting proof of an 
express, i.e., a verbalized, understanding 
or agreement, or by offering preponderant 
proof of circumstances from which a mutual 
agreement of confidentiality may reasonably 
be implied. 


Needless to say, the understanding or 
agreement of confidentiality is express when 
the terms thereof have been mutually stated 
by the principals, i.e., by the informant 
(i.e., source) and by the journalist. And 
it makes no difference who requests or 
offers the requisite confidentiality so long 
as both principals agree thereon. On the 
other hand, an understanding or agreement of 
confidentiality may be implied in fact when, 
from the acts and conduct of the newsman and 
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his informant (i.e., source), or from custom 
and usage, or from the circumstances 
surrounding the imparting or gathering of 
the news, it is reasonable to conclude that 
the principals mutually intended that the 
identity of the source and the substance of 
the news or information would be maintained 
confidential. 


[Id. at 447-48 (citation omitted). ] 


ee also Solargen Elec. Motor Car Corp. v. Am. Motors Corp., 506 


F. Supp. 546, 551 (N.D.N.Y. 1981). 

We view the totality of the evidence offered by O'Brien as 
sufficient to demonstrate the confidentiality of his sources. 
First of all, we note the fact that O'Brien chose not to 
identify them in either his Times article or in TrumpNation, 
thereby diminishing to an extent the weight that O'Brien's 
allegedly low-ball estimates of Trump's income would have had 
were his sources identified, thus permitting a detailed 
evaluation of the extent and accuracy of their knowledge.” 
Second, O'Brien has attested to the fact that the sources sought 
confidentiality because of fear of retribution and he agreed to 
provide it. And third, common sense supports the sources' 
desire for confidentiality since, if identified, it appears 


inevitable that they would be named as defendants in Trump's 


10 


As stated by the Court of Appeals in Beach v. Shanley, 
465 N.E.2d 304 (1984), "it would be of great interest that an 
unaccredited revelation about foreign affairs came from the 
Secretary of State rather than a mail clerk." Id. at 308 n.4. 
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defamation suit and would likely suffer additional personal and 
economic consequences. Contrary to the motion judge's view, we 
find no precedent to support a claim that an express designation 
of a source as confidential is required to establish that 
status, and we find the omission of that designation in 
O'Brien's end notes to form an insufficient evidential 
foundation for the judge's ruling in this regard when weighed 
against the evidence in favor of confidentiality that we have 
discussed. Certainly, it would be unreasonable to conclude that 
the confidentiality sought and afforded in connection with 
O'Brien's Times article was somehow waived by the publication of 
TrumpNation as the result of the omission of an endnote 
confirming the sources' status. 

VI. 

New York's Shield Law, as well as the United States 
Constitution and the New York Constitution, art. I, § 8, each 
provides a qualified privilege to nonconfidential news that can 
be overcome only by a "clear and specific" showing that the news 
"(i) is highly material and relevant; (ii) is critical or 
necessary to the maintenance of a party's claim, defense or 
proof of an issue material thereto; and (iii) is not obtainable 
from any alternative source." § 79-h(c). On appeal, defendants 


contend that the judge's wholesale ruling that all the materials 
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sought by Trump were nonconfidential and that Trump had made the 
clear and specific showing of relevance, need, and 
unavailability required by section (c) was evidentially 
unsupported. We agree. 

Our review of the hearing record in this matter suggests 
that the judge's focus when considering this issue was almost 
entirely on the disclosure of the three sources whose identity 
he had found to be nonconfidential -- the apparent focus of 
Trump's case. For that reason, the judge did not meaningfully 
examine or discuss the relevance of any of the remaining 
discovery sought by Trump, his particularized need to obtain the 
discovery in order to maintain his claim, or the availability of 
other sources for the material.*’ Nor did Trump make any 
particularized showing, or really any showing at all, that would 
Satisfy section (c)'sS requirements. Indeed, at the time of the 
motion hearing, no depositions had taken place that would serve 
as a foundation that could be used by Trump to overcome New 
York's qualified statutory privilege. For those reasons, the 


judge's ruling cannot be sustained. ee Brown & Williamson 


Tobacco Corp. v. Weigand, 643 N.Y.S.2d 92, 93 (App. Div. 1996); 


11 


Compare NBC v. People, 657 N.Y.S.2d 970 (App. Div. 
1997) (requiring an in camera inspection of videotapes to 
determine what portions were discoverable under the statute's 
criteria for disclosure of nonconfidential materials). 
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Subpoena Duces Tecum to ABC v. Crea, 735 N.Y.S.2d 919, 921-22 
(Sup. Ct. 2001). 

In connection with his determination that section (c) did 
not protect the discovery sought by Trump in his motion, the 
judge additionally held as a matter of law that the New York 
Shield Law does not offer protection for information related to 
the editorial process. We again disagree, concluding that no 
such exception to the Shield Law exists, and in any case, 
equivalent constitutional protections operate to render such 
materials privileged. As the Solargen court observed, "[t]he 
editorial process . .. has enjoyed a long-standing privilege." 
Solargen, supra, 506 F. Supp. at 549. In a newspaper context, 
the court stated: 

A newspaper is more than a passive 
receptacle or conduit for news, comment, and 
advertising. The choice of material to go 
into a newspaper, and the decisions made as 
to limitations on the size and content of 
the paper, and treatment of public issues 
and public officials whether fair or unfair 
constitute the exercise of editorial control 
and judgment. It has yet to be demonstrated 
how governmental regulation of this crucial 
process can be exercised consistent with 
First Amendment guarantees of a free press, 
as they have evolved to this time. 

[Ibid. (quoting Miami Herald Pub. Co. v. 


Tornillo, 418 U.S. 241, 258, 94 S. Ct. 2831, 
2839-40, 41 L. Ed. 2d 730, 741 (1974)).] 
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ee also People v. Iannaccone, 447 N.Y.S.2d 996, 997 (Sup. Ct. 


1982) (acknowledging a reporter's interest in protecting 
confidential sources and "preventing intrusion into the 
editorial process."). 

We are not persuaded by the opposing precedent offered by 
Trump: Scott v. Cooper, 642 N.Y.S.2d 935 (App. Div. 1996); 
Sullivan v. Hurley, 635 N.Y.S.2d 437 (Sup. Ct. 1995); and 
Greenleigh Assocs., Inc. v. N.Y. Post Corp., 434 N.Y.S.2d 388 
(App. Div. 1980). In Sullivan and Scott, components of the 
editorial process were found to be discoverable only after a 
determination had been made that the party seeking the discovery 
had met the three-part test of section (c). Sullivan, supra, 
635 N.Y.S.2d at 440-42; Scott, supra, 642 N.Y.S.2d at 936. The 
other case upon which Trump relies, Greenleigh, was decided in 
1980, at the time when New York law provided protection only to 
confidential materials, and before the law was amended to 
provide qualified protection to materials that were non- 
confidential. 

Because Trump did not meet his burden of demonstrating the 
three elements set forth in section (c) by clear and specific 
evidence, we reverse the order requiring production of documents 


and discovery by defendants in its entirety, determining on the 
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basis of the present record that all materials are protected by 
New York's Shield Law. 
VII. 

As we noted at the outset, the motion judge acknowledged at 
the hearing on Trump's motion that, were New Jersey law to 
apply, all the discovery sought by Trump would be protected by 
New Jersey's newsperson's privilege. The judge was correct. As 
we have observed: "the Supreme Court has held that in the 
absence of a countervailing constitutional right, the privilege 
from disclosure provided by the Shield Law is '‘absolute.'"” 
Kinsella v. Welch, 362 N.J. Super. 143, 154 (App. Div. 2003) 
(quoting Maressa v. N.J. Monthly, 89 N.J. 176, 187-89, cert. 
denied, 459 U.S. 907, 103 S. Ct. 211, 74 L. Ed. 2d 169 (1982)). 
Moreover, we have found that privilege, applicable to 
information gathered in the scope of professional newsgathering 
activities, whether or not disseminated, to be triggered 
regardless of whether the information was "derived from a 
confidential source." Kinsella, supra, 361 N.J. Super. at 152 


(quoting Woodhaven Lumber & Mill Work, 123 N.J. 481, 490 


ne The Court has, however, recognized that the privilege 


can be waived. In re Venezia, 191 N.J. 259, 262 (2007). 
Moreover, it does not extend to a reporter who conceals his 
professional identity from his source or who witnesses or 
participates in any act involving physical violence or property 
damage. Id. at 271. 
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(1991)). See also In re Venezia, 191 N.J. 259, 261-62 (2007) 


("New Jersey's Shield Law, N.J.S.A. 2A:84A-21 to 21.8, also 
known as the newsperson's privilege, provides the news media 
far-reaching protections that are equaled by few states in the 
nation."). 

Further, it is unquestionable that, under New Jersey law, 
information developed by O'Brien for his Times article and for 
TrumpNation constitutes news, and that in collecting and 
utilizing that information, O'Brien acted as a member of the 
news media, as defined by the Shield Law. We examined the 
intersection of news and entertainment in our decision in 
Kinsella, a case alleging an invasion of privacy as the result 
of emergency room filming by NYT Television for use ina 
televised show, and there observed that "courts should be chary 
of deciding what is and what is not news." Id. at 154 (quoting 
Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 
bol). 205 -5..-Ct. 2218/2231: 85. be Ed. 2d 538;- 607-08 
(1985) (quoting dissent below by Meskill, J., 723 F.2d 195, 215 
(2d Cir. 1983)). We then concluded that the videotapes, 
although shot in part for entertainment purposes, constituted 
news. Id. at 154-55. 

In In re Burnett, 269 N.J. Super. 493 (Law Div. 1993) Judge 


Menza observed: 
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[I] is also obvious that the courts have 
recognized that in this day and age what is 
considered to be "news media" or what 
constitutes "news" is not to be given the 
narrow interpretation suggested by its 
origin. It is a recognition that we live in 
a society in which people are bombarded with 
all types of information, from publications 
which actually do report current events to 
those esoteric publications which describe 
the mating [rites] of penguins in the 
Antarctic at springtime. And it is the 
recognition that this society demands the 
open and full flow of information and ideas 
whatever they may be and from wherever they 
may come. 


[Id. at 501-02.] 
We regard the principles expressed in Kinsella and Burnett 
to be applicable here. Although little precedent exists on the 


3 we are satisfied that the definition of news media to 


issue,- 
include "newspapers, magazines, press associations, news 
agencies, wire services, radio, television or other similar 
printed . . . means of disseminating news to the general 
public," N.J.S.A. 2A:84A-2la(a) (emphasis supplied) is 
sufficiently broad in scope to encompass books. Indeed, the 
exception of that medium of communication from the protections 


of the New Jersey Shield Law would make no policy sense and 


would substantially undercut the Law's goals of protecting the 


‘3 We note, however, that Burnett applies New Jersey's 


Shield Law to A.M. Best, a publisher in book form of insurance 
company ratings. 
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free exchange of ideas’ as expressed in Maressa, 89 N.J. 184-88 
and other cases such as In re Schuman, 114 N.J. 14, 20-25 
(1989). 

The expansive protections afforded to newspersons by New 
Jersey law are thus consonant with the protections afforded to 
the confidential materials of newspersons in New York, raising 
no conflict of laws that we must resolve. See Rowe v. Hoffman- 
La Roche, Inc., 189 N.J. 615, 621 (2007); Erny v. Estate of 
Merola, 171 N.J. 86, 100-01 (2002); Fu v. Fu, 160 N.J. 108, 118 
(1999) (all applying governmental interest analysis to choice of 
law issues, commencing with a determination whether an actual 
conflict exists between the laws of the states at issue). 

Noting that New Jersey's protections, overall, are greater 
than those of New York, defendants urge us to find that New 
Jersey has the greatest interest in protecting newsgathering 
activities, and thus that New Jersey law should be applied to 
prevent the disclosure of the nonconfidential materials that the 
motion judge deemed discoverable in this case. We recognize the 


existence of precedent supporting this result. See, e.gq., 


Kinsella, supra, 362 N.J. Super. at 152-55 (applying New 


“We regard the motion judge's determination that shield 


laws operate solely to protect journalists to be unjustifiably 
narrow. 
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Jersey's Shield Law to protect New York entitites); In re Grand 
Jury Subpoena of Vrazo, 176 N.J. Super. 455, 459-65 (Law Div. 
1960) (applying New Jersey Shield Law to Pennsylvania reporter 
employed by Philadelphia newspaper who was summoned before a New 
Jersey Grand Jury); Robert D. Sack, Sack on Defamation § 15.3.2 
(3d ed. 2006) (observing, "Courts have refused to apply the law 
of the plaintiff's domicile where the plaintiff has sued in 
another state -- the state where the defendant is domiciled. . 
- -- and where another state, typically the forum, has a 
Significant relationship to the parties or the issues."). 
However, in light of our determination that Trump failed to 
sustain his burden of proof of entitlement to discovery of the 
nonconfidential materials, we decline to take the step that 
defendants urge, lacking knowledge of whether the issue will 
ripen and, if it does, an understanding of the issue's precise 
contours. 

The order granting discovery in this matter is reversed, 


and the case is remanded for further proceedings. 
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THE COURT: All right. This is the matter of 
Donald J. Trump versus Timothy L. O’Brien, Time Warner 
Book Group, Inc., and Warner Books, Inc., Docket Number 
L-545-06. 

Your appearances, please, counsel. 

MR. TAMBUSSI: Your Honor, William M. 
Tambussi, William F. Cook, Brown and Connery, for 
plaintiff, Donald Trump. With us on the line, Your 
Honor, are Mark Ressler and Maria Gorecki of Kasowitz, 
Benson also for Donald Trump. 

THE COURT: Okay. 

MR. MELODIA: Good afternoon, Your Honor. 
Mark Melodia from Reed Smith. I’m here with my 
colleague, Kellie Lavery also from Reed Smith for the 
defendants. In addition, we have Andrew Ceresney and 
Andrew Levine from the Debevoise firm also for the 
defendants. 

THE COURT: All right. Anyone else? All 
right. Thank you, counsel, and thank you for arranging 
to place this call. 

First of all, the Court will issue its 
opinion reading it into the record. There will be no 
written opinion issued. Before I begin, I would like 
to take this opportunity to compliment all counsel on 
the well-written briefs that were supplied to the Court 
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as well as the excellent arguments at oral argument. 

All right. This matter comes before the 
Court on defendants, Timothy O’Brien, Time Warner Book 
Group, Inc., and Warner Books, Inc.’s motion for 
summary judgment on actual malice and motion for 
summary judgment on loss, causation and damages, 
seeking to dismiss plaintiff, Donald J. Trump's 
complaint for defamation against the defendants. 

The parties: Plaintiff, Donald Trump, 
hereinafter plaintiff or Trump, is a real estate 
developer, entrepreneur, author, television personality 
and celebrity who holds interest in and earns revenues 
from various business ventures in the publishing, 
apparel, cosmetics, consumer, education and 
entertainment fields. He is well-known nationally as 
well as internationally, and it is undisputed that he 
is a public figure for purposes of this defamation 
action. 

Defendant, Timothy O’Brien, hereinafter 
O’Brien, has graduate degrees in journalism, business 
and U.S. history from Columbia University and has been 
a business reporter for more than 15 years for various 
publications including the New York Times and the Wall 
Street Journal. He currently serves as editor of the 
Sunday Business Section of the New York Times. O’Brien 
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has reported and written on various topics including 
terrorism and terrorist financing, marketing, 
advertising, white collar fraud and the entertainment 
industry and has written about prominent business 
figures including Trump. 

Over the course of his career, O’Brien has 


authored various articles about Trump, including, "Is 
Trump headed for a fall?", "The Midas Touch with Spin 
on It," and, "Now, reality for Trump looks more like 


surviving," as well as the book, TrumpNation: The Art 
of Being the Donald, hereinafter, the book, that is the 
subject of this litigation. 

Time Warner Book Group, Inc., and Warner 
Books, Inc., hereinafter, the Warner defendants, 
pursuant to a contract with O’Brien, published the book 
in October, 2005. In 2006, Time Warner Book Group, 
Inc., was acquired by Hachette Livre and renamed 
Hachette Book Group, USA, Inc. Defendant, Warner 
Books, Inc., is now known as Grand Central Publishing, 
a subsidiary of Hachette Book Group. 

Statement of facts: In 2004, O’Brien decided 
to write a book about Trump, and in December of 2004, 
O’Brien signed a book contract, hereinafter, the 
contract, with the Warner defendants. Pursuant to the 
terms of that contract, O’Brien granted the Warner 
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defendants the exclusive right to market the book in 
exchange for royalties on sales and a portion of the 
proceeds from the sales of any subsidiary rights. 

As part of his research for the book, O’Brien 
interviewed and met with Trump on a number of occasions 
from late 2004 through mid 2005. O’Brien attended a 
meeting on April 21st, 2005, at Trump headquarters in 
New York City with Trump’s CFO, Allen Weisselberg and 
Michelle Lokey, Esquire, Trump’s in-house counsel and 
Trump, to review and discuss Trump’s financial 
information and documentation. 

O’Brien, along with his research assistant, 
Joseph Plambeck, conducted interviews with others and 
documentary research for the book, including interviews 
with three anonymous sources, hereinafter, confidential 
sources, who were quoted in the book. The result, the 
book, TrumpNation: The Art of Being the Donald was 
published by the Warner defendants in October, 2005. 
Chapter 6 of the book entitled, "Trump Broke," which is 
the focus of the plaintiff’s allegations, addresses the 
issue of Trump’s net worth. 

On October 23rd, 2005, an excerpt from 
Chapter 6 of the book appeared in the Sunday Business 
Section of the New York Times. That excerpt contained 
estimates from the three confidential sources who 
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estimated Trump’s net worth as between 150 million and 
$250 million. Those same sources had been quoted ina 
prior article which had been written by O’Brien and 
printed in the New York Times in September, 2004, "The 
Midas Touch with Spin on It," which article also 
contained a similar estimate of Trump’s net worth by 
those sources. The excerpt in the Times also contained 
an update regarding a rebound in Trump’s casino 
holdings which information did not appear in the book. 

After the publication of the book, O’Brien 
made radio appearances, attended book signings and 
promotional events and disseminated written materials 
aimed at marketing the book. As of June 30th, 2008, 
approximately 17,000 copies of the book had been sold. 
Defendants’ statement of undisputed material facts, 
paragraph 19. 

As noted, the gravamen of Trump’s complaint 
centers around Chapter 6 which focuses upon the 
extensive public discussion over the years regarding 
Trump’s net worth and includes the estimate of Trump’s 
net worth obtained by O’Brien from these confidential 
sources. Described in the chapter as "three people 
with direct knowledge of Donald’s finances, people who 
had worked closely with him for years," who estimated 
Trump’s net worth somewhere between 150 million and 
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$250 million. Book at page 154. 

In that same chapter, O’Brien also references 
other estimates of Trump’s net worth obtained from a 
number of sources including Forbes Magazine, Trump 
himself and Trump’s CFO, which estimates place Trump’s 
net worth in the billions of dollars. Specifically, in 
that chapter, O’Brien references Trump’s appearance on, 
disappearance from and reappearance on the Forbes 400, 
Forbes annual list of America’s wealthiest individuals 
and families. Book at pages 150 to 152. 

In that chapter, O’Brien also cites Trump’s 
own estimates of his net worth including an estimate in 
early 2005 where O’Brien represents that Trump had 
estimated his own net worth as five billion to $6 
billion and a prior estimate by Trump of a net worth of 
four billion to $5 billion. Book at page 153. 

In the book, O’Brien also references a figure 
of $9.5 billion which he asserts was displayed in a 
brochure at Trump’s Palm Beach club that O’Brien had 
reviewed, as well as the estimate of Allen Weisselberg, 
Trump’s CFO of a net worth of $6 billion provided by 
him to O’Brien at the April 21st, 2005, meeting. Book 
at page 154. 

Following these estimates on page 154 of the 
book, the estimates provided by the three confidential 
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sources appear. On that same page, O’Brien quotes 
Trump’s response to the sources’ estimates. "Donald 
dismisses as naysaying. You can go ahead and speak to 
guys who have 400 pound wives at home who are jealous 
of me, but the guys who really know me know I’m a great 
builder." Ibid. 

Prominently displayed on page 155 of that 
chapter is a chart purportedly detailing Weisselberg’s 
estimate of Trump’s net worth which includes a list of 
properties in New York City owned by Trump, a list of 
Trump’s "other projects" and Trump’s valuations of 
these totaling several billion dollars. Id. at 155. 

After receiving an advanced copy of the book 
in October, 2005, Trump’s representative contacted 
defendants by letter dated October 27th, 2005. The 
letter alleged that the book contained defamatory 
falsehoods about Trump and demanded that the Warner 
defendants cease and desist publishing and 
disseminating the book and issue a public correction 
and apology. See Plaintiff’s Exhibit AA. 

Defendants refused and this lawsuit followed. 

Procedural history: On January 19th, 2006, 
Trump filed suit in the Superior Court of New Jersey, 
Law Division, Camden County, Docket Number L-000545-06, 
against O’Brien and the Warner defendants. In his 
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complaint, Trump claims that the defendants "knowingly 
made egregiously false and reprehensible statements 
about Trump, his family, his personal life and his 
business dealings, including statements grossly 
misrepresenting Trump’s net worth, business acumen and 
success. Plaintiff’s complaint, paragraph one at 
Defendants’ Exhibit 20. 

The primary focus of plaintiff’s allegations 
relate to the statements by the confidential sources 
published in Chapter 6 of the book concerning Trump’s 
net worth. Specifically in his complaint, Trump 
alleges that, "In his book, O’Brien grossly 
misrepresents Trump’s net worth stating based on three 
purported anonymous sources, who, O’Brien stated, had 
direct knowledge of Trump’s finances, that Trump was 
not remotely close to being a billionaire and that his 
net worth was somewhere between 150 million and $250 
million." Paragraph two. 

As a result of these alleged defamatory 
statements, Trump contends that he "sustained injury to 
his reputation and to his business." Id. at paragraph 
nine. 

Defendants filed their answer to the 
complaint on August 28th, 2006, denying plaintiff's 
allegations of defamation. 
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On May 15th, 2006, defendants filed a motion 
to dismiss plaintiff’s complaint for failure to state a 
claim upon which relief may be granted pursuant to New 
Jersey Court Rule 4:46-2(e). By order dated August 
18th, 2006, the prior Trial Judge denied defendants’ 
motion. Defendants sought interlocutory review of that 
decision by the New Jersey Appellate Division which 
application was denied by order dated October 12th, 
2006. 

Subsequently, in the course of discovery, 
plaintiff sought the identities of the three 
confidential sources and O’Brien’s notes of his 
interviews with those sources. In the course of 
discovery, the defendants produced over 40,000 pages of 
non-probative documents including 50 pages of redacted 
notes from O’Brien’s interviews with the confidential 
sources but withheld 653 documents on the basis of the 
Newsperson’s Privilege. The withheld documents 
included notes of interviews with confidential and non- 
confidential sources, drafts of the book and 
communications concerning the news-gathering and 
editorial processes. 

In refusing to provide information and 
documentation concerning the sources, defendants 
asserted the protection of the Newsperson’s Privilege. 
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Plaintiff subsequently filed a motion to compel this 
discovery which motion was granted by the prior Trial 
Judge by order dated February 13th, 2007. Defendants 
filed an interlocutory appeal of the decision which was 
granted by the Appellate Division and in a decision 
rendered on October 24th, 2008, the Appellate Division 
reversed the Trial Court, holding that the materials 
sought by plaintiff were protected under both the New 
York Shield Law and New Jersey’s Newsperson’s 
Privilege. 

The Appellate Division’s opinion focused on 
the discovery relating to the identity of these sources 
of O’Brien’s information regarding Trump’s net worth 
and his notes of interviews with those sources. Trump 
vs. O’Brien, 403, N.J. Super. 281, 298, 302, Appellate 
Division, 2008. 

Fact discovery in this case was concluded on 
February 12th, 2009. All fact discovery was completed 
as of this date with the exception of a third-party 
deposition of a representative of 400 Fifth Realty, 
LLC, and the ongoing obligations of all parties to 
supplement prior written discovery responses pursuant 
to the New Jersey Rules of Court. 

On March 20th, 2009, defendants filed the 
within motion for summary judgment presently before the 
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Court which motions were argued by the parties on May 
18th, 2009. 

Defendants’ motion for summary judgment on 
actual malice. In support of their motion for summary 
judgment on actual malice as to defendant O’Brien, 
defendants argued that no reasonable jury could 
conclude that O’Brien knew that the information 
provided by the confidential sources and published by 
O’Brien was false or that O’Brien recklessly 
disregarded their falsity or that O’Brien entertained 
serious doubt as to the truth of the statements 
published. Defendants contend that as O’Brien 
reasonably relied upon the confidential sources, 
plaintiff cannot establish actual malice. 

But plaintiff in opposing defendants’ motion 
contends that O’Brien formed his conclusions regarding 
Trump’s millionaire/billionaire status before O’Brien 
even researched and wrote the book, that O’Brien’s 
investigation was inadequate and incomplete and that 
O’Brien unreasonably relied upon the confidential 
sources to form the inaccurate conclusion that Trump 
was a millionaire as opposed to a billionaire, all 
evidence plaintiff argues of actual malice. 

Plaintiff also asserts that negative and 
derogatory comments made by O’Brien about Trump in the 
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book and as part of the promotion and marketing of the 
book reflect O’Brien’s "hate, ill will and spite" 
toward Trump, which provides further evidence of actual 
malice. Plaintiff argues that, based upon these 
contentions, there are material issues of fact which 
preclude summary judgment on the issue of actual malice 
as to O’Brien. See Plaintiff’s memorandum of law in 
opposition to defendants’ motion for summary judgment 
at page 43. 

With respect to their motion for summary 
judgment on actual malice as to Warner defendants, 
defendants argue that O’Brien was an independent 
contractor and that there is no legal basis to find the 
Warner defendants liable for the alleged defamatory 
publication. Defendants also argue that, as the 
underlying claims against O’Brien must be dismissed on 
summary judgment, the Warner defendants cannot be held 
either individually or vicariously liable. 

In opposing the motion for summary judgment, 
plaintiff argues that the Warner defendants are 
vicariously liable for O’Brien’s defamatory publication 
under the doctrine of respondeat superior as the 
defendants exercise editorial control over the book, 
thus creating an agency relationship between O’Brien 
and the Warner defendants. 
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Defamation and actual malice. A public 
figure, plaintiff, alleging defamation against a media 
defendant must make a showing of actual malice. New 
York Times Company vs. Sullivan, 376, U.S. 254, 84 S. 
Ct., 710, 11 L. Ed. 2d, 1094, 1964. Curtis Publishing 
Company vs. Butts, 388, U.S. 130, 87 S. Ct. 1975, 18 L. 
Ed. 2d, 1094, 1967. 

To establish actual malice, a public figure 
must establish that the material at issue was published 
"with knowledge that it was false or with reckless 
disregard of whether it was false or not." New York 
Times Company, supra, 376 at 280, 84 S. Ct. at 726, 11 
L. Ed. 2d at 706. See also Freeman vs. Johnston 84 
N.Y.2d, 52, 56, 1992, cert. denied, 513 U.S. 1016, 115 
S. Ct. 576, 130 L. Ed. 2d, 492, 1994. Costello vs. 
Ocean County Observer, 136, N.J. 594, 614, 1994. 

In ruling upon the issue of the Newsperson’s 
Privilege, the prior Trial Judge found New York law 
applicable. The New Jersey Appellate Division in 
reversing the Trial Court’s determination regarding the 
privilege acknowledged but did not reverse the Court’s 
choice of law determination. However, in light of the 
fact that the Appellate Division analyzed the issue 
under the laws of both New York and New Jersey, and as 
the parties agreed that the substantive law of 
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defamation in both states is consistent, the Court will 
follow the lead of the Appellate Division and analyze 
the issue of defamation under the laws of both states. 

Further, the Court determines that the 
results of the Court’s decision as to actual malice 
would be the same regardless of which law is deemed to 
apply. 

The fact finder must determine that, "The 
defendant, in fact, entertained serious doubts about 
the truth of the statements or that the defendant had a 
subjective awareness of probable falsity." Schiavone 
Construction Company vs. Time, Inc., 847 F.2d 1069, 
1089, Third Circuit, 1988, citing McDowell vs. 
Paiewonsky, 769 F.2d, 942, 951, Third Circuit, 1985, 
internal citations omitted. 

As to reckless disregard, "Reckless conduct 
is not measured by whether a reasonably prudent man 
would have published or would have investigated before 
publishing. There must be sufficient evidence to 
permit the conclusion that the defendant in fact 
entertained serious doubts as to the truth of his 
publication." St. Amant vs. Thompson, 390 U.S. 727, 
731, 88 S. Ct. 1323, 1325, 20 L. Ed. 2d, 262, 267, 
1968. 

Actual malice must be established by clear 
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and convincing evidence. New York Times, supra, 376, 
U.S. at 285 to 86, 84 S. Ct. at 729, 11 L. Ed. 2d at 
710. Freeman, supra, 84 N.Y.2d at 56. Maressa vs. New 


Jersey Monthly, 89, N.J. 176, 1982, cert. denied, 459, 
U.S. 907, 103 S. Ct. 211, 74 L. Ed. 2d, 169, 1982. 

The clear and convincing standard applies to 
a Trial Court’s evaluation of a libel defendant’s 
motion for summary judgment. Anderson vs. Liberty 
Lobby, Inc., 477 U.S. 242, 106 S. Ct., 2505, 91 L. Ed. 
2d, 202, 1986. 

"A Court ruling on a motion for summary 
judgment must be guided by the New York Times’ clear 
and convincing evidentiary standard in determining 
whether a genuine issue of actual malice exists, that 
is, whether the evidence presented is such that a 
reasonable jury might find that actual malice had been 
shown with convincing clarity." Liberty Lobby, supra, 
477 U.S. at 257, 106 S. Ct., 2514 to 15, 91 L. Ed. 2d, 
at 217. 

"In ruling on a motion for summary judgment, 
the Judge must view the evidence presented through the 
prism of the substantive evidentiary burden. Where the 
factual dispute concerns actual malice, clearly a 
material issue in the New York Times case, the 
appropriate summary judgment question will be whether 
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the evidence in the record could support a reasonable 
jury finding either that the plaintiff has shown actual 
malice by clear and convincing evidence or that the 
plaintiff has not." Id. at 254 to 56. See also 
Schiavone, supra, 847, F.2d at 1089. Brill vs. 
Guardian Life Insurance Company, 142 N.J. 520, 1995. 

The New Jersey Supreme Court has recognized 
that summary judgment is particularly suited for the 
determination of libel and defamation actions as those 
actions tend to "inhibit comment on matters of public 
concern." Dairy Stores, Inc., vs. Sentinel Publishing 
Company, 104, N.J. 125, 157, 1986, citing Maressa, 
Supra, 89, N.J. at 196 to 98. See also DeAngelis vs. 
Hill, 180, N.J. 1, 2004. 

New York law is in accord. See Kahn vs. New 
York Times Company, 710 N.Y.S.2d, 41, Appellate 
Division, 2000. 

However, with respect to defamation actions, 
Courts have also cautioned that, because of its fact 
specific nature, malice is an issue that "does not 
readily lend itself to summary disposition." Maressa, 
supra, 89, N.J. at 197, footnote 10, quoting Hutchinson 
vs. Proxmire, 443 U.S. 111, 120, footnote 9, 99 S. Ct., 
2675, 2680, footnote 9, 61 L. Ed. 2d, 411, 1979. 

New Jersey Court Rule 4:46-2 provides that a 
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Trial Court shall grant summary judgment if "the 
pleadings, depositions, answers to interrogatories and 
admissions on file together with the affidavits, if 
any, show that there is no genuine issue as to any 
material fact challenged and that the moving party is 
entitled to judgment or order as a matter of law." 

In Brill, supra, the New Jersey Supreme Court 
adopted the summary judgment approach used by the 
Federal Courts, indicating that the Trial Court must 
analyze the evidence under "the same evidentiary 
standard of proof that would apply at the trial on the 
merits when deciding whether there exists a genuine 
issue of material fact." Brill, supra, 142, N.J. at 
533 to 34, citing Liberty Lobby, supra, 477, U.S. at 
254 to 56, 106 S. Ct. at 2513, 91 L. Ed. 2d at 215 to 
16. See also Schwartz vs. Worrall Publications, Inc., 
258, N.J. Super. 493, Appellate Division, 1992. 

Although genuine issues of material fact 
preclude the granting of summary judgment, those that 
are "of an unsubstantial nature" do not. Brill, supra, 
142, N.J. at 530, quoting Judson vs. People’s Bank and 


Trust Company of Westfield, 17 N.J., 67, 75, 1954. 
In a motion for summary judgment, the non- 


movant’s allegations must be taken as true and all 
justifiable inferences are to be drawn in the non- 
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movant’s favor. Brill, supra, 142, N.J. at 523. 
Goodman vs. Mead Johnson and Company, 534 F.2d, 566, 
573, Third Circuit, 1976, cert. denied, 429, U.S. 1038, 
97 S. Ct., 732, 50 L. Ed. 2d, 748, 1977. 

The non-moving party "has the burden of 
producing evidence that would support a jury verdict 
and must set forth specific facts showing that there is 
a genuine issue for trial." Housel vs. Theodoridis, 
314, N.J. Super., 597, 604, Appellate Division, 1998, 
quoting Liberty Lobby, supra, 477, U.S. at 256, 106 S. 
Ct. at 2514, 91 L. Ed. 2d. at 217. 

Summary judgment as to defendant O’Brien. In 
support of the motion for summary judgment as to 
defendant O’Brien, defendants contend that no 
reasonable jury could find actual malice, that O’Brien 
knew that the information provided by the confidential 
sources was false or that O’Brien recklessly 
disregarded its falsity or that O’Brien entertained 
serious doubts as to its truth. 

Defendants point to O’Brien’s extensive 
research including review of voluminous documentation, 
numerous interviews with Trump, his representatives and 
others concerning Trump’s net worth as well as the 
interviews with and information provided by the 
confidential sources upon which defendants contend 
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O’Brien was justified in relying. 

In addition, defendants assert that O’Brien 
had valid reasons for disbelieving Trump’s own 
explanation of his net worth as evidenced by Trump’s 
varying and inconsistent statements on the subject. 

With respect to the confidential sources 
described on page 154 of the book as individuals "who 
had worked closely with Trump for years," book at page 
154, defendants maintain that, "The uncontroverted 
evidence demonstrates that O’Brien believed the 
confidential sources’ estimates were accurate, citing 
O’Brien’s own deposition testimony that he had "good 
reasons" to believe the anonymous sources’ estimates. 
See defendants’ memorandum of law in support of 
defendants’ motion for summary judgment on actual 
malice at page three. See also Defendants’ Exhibit 2, 
deposition of Timothy L. O’Brien, October 15th, 2007, 
page 215, lines ten to 13. 

Defendants point to the fact that, "All three 
sources independently provided similar estimates of 
Trump’s net worth, further corroborating their 
reliability and had provided accurate information 
concerning other aspects of Trump’s businesses and 
finances." The defendants’ memorandum of law in 
support of defendants’ motion for summary judgment on 
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actual malice at page three. 

Defendants also point out that O’Brien had 
published in the September, 2004, article in the Times 
an almost identical estimate of Trump’s net worth based 
upon information that O’Brien had received from these 
same three sources. In that regard, defendants note 
that Trump neither sued the Times nor O’Brien for 
publishing the 2004 article, and, in fact, Trump 
continued to cooperate with O’Brien even after that 
article appeared including cooperating with O’Brien for 
the subject book. 

Defendants emphasize that with respect to 
these three sources, O’Brien conducted research by, 
"One, reviewing documentary evidence, including media 
reports about the confidential sources and/or 
plaintiff; two, interviewing persons knowledgeable 
about plaintiff’s and/or the sources’ background; 
three, interviewing the sources themselves; and, four, 
verifying the information provided by the sources 
against other information available from other sources. 
See defendants’ memorandum of law in support of 
defendants’ motion for summary judgment on actual 
malice at page 17. 

Defendants also enumerate the factors which 
they contend made it reasonable for O’Brien to 
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disbelieve Trump’s own estimates of his net worth 
including Trump’s reputation as an exaggerator, the 
variance over time in Trump’s own estimates of his net 
worth, and the "inaccurate and inconsistent 
information" provided by Trump to O’Brien concerning 
Trump’s finances. 

As an example, defendants quote Trump himself 
concerning his net worth. "My net worth fluctuates and 
it goes up and down with markets and with attitudes and 
with feelings, even my own feelings." See Defendants’ 
Exhibit 11, deposition of Donald J. Trump, taken on 
December 19th, 2007, page 34, lines seven to 16. 

Defendants point to this statement as 
characteristic of a history of uncertainty and 
exaggeration by Trump as to Trump’s net worth which 
defendants argue undermine Trump’s credibility and 
further supported the credibility of the confidential 
sources’ estimates. 

Defendants also cite Trump’s refusal to 
provide O’Brien with evidence of the full extent of 
Trump’s liabilities. Defendants point out that in 
Chapter 6 O’Brien specifically references others’ 
estimates of Trump’s net worth as a billionaire 
including those provided by Trump and his organization, 
and they note that in Chapter 6 opposite the page where 
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O’Brien quotes the unidentified sources concerning 
Trump’s millionaire status, there was prominently 
featured a chart reflecting Trump’s estimates of the 
value of his holdings reflecting billionaire status. 
Book at page 155. 

Defendants also assert that "In the book, 
O’Brien did not provide any estimate of his own 
regarding Trump’s net worth as further evidence that 
plaintiff cannot establish actual malice. See 
defendants’ memorandum of law in support of defendants’ 
motion for summary judgment on actual malice at page 
seven. 

Finally, in support of their contention that 
Trump cannot establish actual malice, defendants 
emphasize that O’Brien never obtained any reliable or 
verifiable financial information in the course of his 
reporting that establish that the sources’ estimates 
provided to him were false. 

In opposition to defendants’ motion for 
summary judgment, plaintiff contends that the evidence 
demonstrates that O’Brien formed his conclusions 
regarding Trump’s millionaire/billionaire status before 
he researched and wrote the book and that O’Brien 
repeatedly ignored information that contradicted this 
"foregone conclusion." See plaintiff’s memorandum of 
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law in opposition to defendants’ motion for summary 
judgment at page two. 

Plaintiff asserts that what he described as 
O’Brien’s "minimal investigation" mandates that the 
issue of malice go to the jury as to "whether O’Brien’s 
documentary research was shoddy or reasonable." Id. at 
pages 54 to 55. 

Plaintiff cites O’Brien’s prior history of 
negative reporting about Trump and the derogatory 
references by O’Brien to Trump in the book and in the 
promotion and marketing of the book including 
references to Trump by O’Brien as a fraud, a self- 
described billionaire, Baby Huey and P.T. Barnum as 
evidence of O’Brien’s animus. 

Plaintiff asserts that O’Brien’s reliance 
upon the three confidential sources was not reasonable, 
and thus evidence of his reckless disregard of the 
falsity of the information provided by them. Plaintiff 
also asserts that defendants cannot utilize the 
Newsperson’s Privilege as both a sword and a shield, 
arguing that having asserted that privilege to avoid 
providing discovery, defendants cannot now utilize the 
privilege to obtain summary judgment as to actual 
malice. 

With respect to O’Brien’s investigation and 
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reporting, plaintiff contends that O’Brien ignored 
and/or omitted information and documentation that 
placed Trump’s net worth in the billions of dollars. 
Plaintiff argues that the fact that Trump gave O’Brien 
"unprecedented access to his finances and to Trump and 
his staff must be factored into the analysis of 
O’Brien’s investigation and reporting in determining 
evidence of actual malice." Id. at page two. 

Plaintiff emphasizes the April 21st, 2005 
meeting at the Trump organization headquarters where 
O’Brien met with Weisselberg and Lokey as evidence of 
these contentions. For example, plaintiff notes that, 
despite the production and discovery by O’Brien of 
extensive notes purportedly taken by O’Brien at the 
meeting, neither Weisselberg nor Lokey "recall O’Brien 
taking notes at the meeting." See Plaintiff's Exhibit 
A, deposition of Allen Weisselberg taken January 7th, 
2008, at page 150, lines seven to 22, Plaintiff’s 
Exhibit R, deposition of Michele Lokey taken September 
7th, 2007, at page 134, lines nine to 22. 

Plaintiff also contends that O’Brien recorded 
the meetings, citing the presence of a tape recorder on 
the table, a contention which O’Brien denies. 
Plaintiff concludes that O’Brien was not very 
interested in the materials assembled for review at 
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that meeting because, according to the plaintiff, the 
book had already been written. 

Plaintiff also contends that during this 
meeting he himself came in and for a second time 
presented his 2004 statement of financial condition to 
O’Brien for his review but that O’Brien "merely glanced 
at the document before putting it down." See 
Plaintiff’s Exhibit A, deposition of Allen Weisselberg, 
January 7th, 2008, at page 208, lines 14 to 18, page 
217, lines nine to 20. O’Brien denies these 
allegations concerning the meeting. 

Plaintiff contends that he showed the 
statement to O’Brien on three different occasions, 
although plaintiff concedes that he did not give it to 
him. O’Brien denies this, pointing out that the 
statement is not referenced in any correspondence by 
Trump or in the complaint. That statement, which was 
compiled by accountants Weiser, LLP, specifically 
states that it had not been audited or reviewed and 
that it reflected "certain departures from generally 
accepted accounting principles." 

The statement further indicated that, "Users 
of this financial statement should recognize that they 
might reach different conclusions about the financial 
condition of Donald J. Trump if they had access to a 
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revised statement of financial condition prepared in 
conformity with generally accepted accounting 
principles." See Defendants’ Exhibit 112. 

Defendants thus contend that even if the 
Court accepts Trump’s contentions as true with regard 
to the statement, these provisions contained in the 
statement demonstrate that there is no triable issue of 
fact raised as to the statement. 

Trump also points to the dispute regarding 
Trump’s ownership interest in the West Side Yards as 
evidence of actual malice by O’Brien. Plaintiff 
contends that despite O’Brien’s knowledge that Trump 
owned West Side Yards, O’Brien falsely published in the 
book that Trump did not own West Side Yards and that 
the sources’ estimate of 150 million to $250 million of 
Trump’s financial worth is less than half the value 
O’Brien knew that Trump had in West Side Yards alone. 

According to plaintiff, at the end of the 
telephone conversation on June 2nd, 2005, between 
O’Brien and Lokey, O’Brien "recognized Trump’s 30 
percent ownership interest in the West Side Yards and 
that it was worth 450 million to $500 million. O’Brien 
denies these allegations. 

Trump contends that O’Brien’s failure to 
assign a value to the Trump brand which Trump described 
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as "bigger than Coke and Pepsi" is further evidence of 
actual malice. 

Plaintiff also points to the discrepancy 
between O’Brien’s version of the role of Joseph 
Plambeck, his research assistant, in researching the 
book and Plambeck’s more limited description of his 
role at Plambeck’s deposition. 

In addition to the references to Trump by 
O’Brien previously cited, Trump cites additional 
statements and talking points by O’Brien as evidence of 
malice including, "Donald isn’t a billionaire either, 
Trump adds zeros here and there, Trump is worth 
anywhere from 300 million to 500 million, that Trump’s 
net worth is definitely inflated, and that Forbes 
Magazine puts his net worth at 2.7 billion but I am 
almost certain that that is a complete work of 
Fret tone” 

O’Brien admitted at his deposition that he 
was skeptical about Trump’s billionaire status. See 
Plaintiff’s memorandum of law in opposition to 
defendants’ motion for summary judgment at pages 20 to 
2335 

Plaintiff also points out that O’Brien had 
previously published approximately 21 negative articles 
about Trump and contends that the main premise of 
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O’Brien’s book that Trump was a fraud and the marketing 
and promotion of the book "was aimed at belittling 
Trump." See Plaintiff’s memorandum of law in 
opposition to defendants’ motion for summary judgment 
at page 45. 

With respect to O’Brien’s reliance on the 
three confidential sources, plaintiff contends that 
O’Brien’s reliance upon them was not reasonable as 
O’Brien failed to seek out or credit relevant 
information from non-confidential sources and instead 
relied upon outdated, incorrect information from the 
confidential sources. Thus, plaintiff argues that 
O’Brien should not only have doubted but should have 
rejected the information received from these sources. 

As evidence that O’Brien "knew" that these 
sources were providing outdated information, plaintiff 
notes that O’Brien purportedly relied upon these three 
sources to estimate Trump’s net worth but failed to 
specifically identify these sources as "anonymous" in 
the book contrary to what O’Brien had previously done 
in the 2004 article. 

It should be noted that the Appellate 
Division in its decision regarding the New York Shield 
Law and the New Jersey Newsperson’s Privilege, declined 
to find that omission a basis for waiving the privilege 
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after evaluating the totality of the evidence put forth 
by O’Brien. See Trump vs. O’Brien, supra, 403, N.J. 
Super. at 300. 

Plaintiff also notes that when 1 previously 
published the Times article in 2004 quoting these three 
confidential sources who at that time estimated Trump’s 
net worth at 200 to 300 million, he referred to them as 
"people who have had direct knowledge of his holdings," 
contending that the past tense suggested to the reader 
in 2004 that the information was not current. See 
plaintiff's memorandum of law in opposition to 
defendants’ motion for summary judgment at page 16. 

However, in the chapter at issue, plaintiff 
contends O’Brien changed the identifying language, 
identifying these sources as three people with direct 
knowledge of Donald’s finances, falsely suggesting, 
according to plaintiff, that the information contained 
in the book was current. Ibid. 

Plaintiff also contends that, "It appears 
that the sources did not provide O’Brien with ‘reliable 
information about plaintiff’s interest in 40 Wall 
Street in New York and the level of borrowings related 
to that property.’" Ibid., page 52. 

Finally, plaintiff argues that O’Brien cannot 
utilize the Newsperson’s Privilege as both a shield and 
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a sword. Plaintiff contends that having shielded the 
sources’ identities and certain information provided by 
those sources throughout this litigation, O’Brien 
cannot now utilize those sources to negate actual 
malice. 

The Court’s holding as to actual malice 
regarding defendant O’Brien. In the present case, the 
Court must determine whether the allegations of the 
plaintiff raised material issues of fact -- of material 
fact sufficient to withstand defendants’ motion for 
summary judgment as to actual malice with respect to 
defendant O’Brien, utilizing, as the Court is required 
to do, the clear and convincing standard that applies. 

As to plaintiff’s attack on the accuracy 
and/or adequacy of O’Brien’s investigation, claims of 
failure to investigate properly, including the 
admission of facts or information by a media defendant 
in a defamation action have been held not to constitute 
evidence of actual malice sufficient to defeat summary 
judgment. Turf Lawnmower Repair, Inc., vs. Bergen 
Record Corp., 139 N.J. 392, 1995, cert. denied, 516, 
U.S. 1066, 116 S. Ct., 752, 113 L. Ed. 2d, 700, 1996. 


Sweeney vs. Prisoners’ Legal Services, 84, N.J. 2d, 


786, 1995. DeAngelis vs. Hill, supra. 
Evidence of negligent supervision is, 
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"constitutionally insufficient to show the recklessness 
that is required for a finding of actual malice." New 
York Times Company, supra, 376, U.S. at 288. 

Failure to "investigate more fully merely 
establishes possible negligence. It does not establish 
subjective knowledge of falsity or serious doubt about 
the truth of the story." Costello vs. Ocean County 
Observer, supra, 136, N.J. at 619, quoting Rodney A. 
Smolla, Law Defamation, Section 3.17 at 3-40.2. See 


also Bement vs. NYP Holdings, Inc., 760 N.Y.S. 2d, 133, 
137, Appellate Division, 2003. 


In that regard, Turf Lawnmower Repair, supra, 
illustrates the hurdle that a public figure ina 
defamation action must overcome to avoid summary 
judgment by media defendants even where there is 
evidence that the publication at issue was unfair or 
even biased. There the New Jersey Supreme Court 
affirmed the Trial Court’s grant of summary judgment to 
the media defendants in a defamation action involving 
the content of two newspaper articles that had accused 
defendants Turf Lawnmower Repair, Inc., and its 
president, of deceptive business practices. 

The Court noted the opinions of "reputable 
individuals" who had opined that the article in 
question was inaccurate and unfair and that it failed 
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to follow generally accepted journalistic standards. 
Despite the fact that a tape recorder had 
apparently been selectively utilized and that tapes had 
been destroyed, despite the fact that the defendants 
had failed to interview any sources who might be 
favorable to the plaintiff, despite the fact that the 
defendants’ own expert had concluded that the test that 
the defendants had relied upon had not been conducted 
scrupulously and despite noting that the record 
confirmed that many of the criticism of the defendants’ 
actions by the plaintiffs’ experts were valid, in 
affirming the grant of summary judgment, the Court 
concluded, "Although we agree with the Trial Court that 
defendants’ methods may have been negligent or even 
grossly negligent, we find that plaintiffs have failed 
to prove that defendant ever doubted that Turf’s 
conduct constituted serious consumer fraud practices. 
Turf Lawnmower Repair, supra, 139, N.J. at 424 to 426. 
Thus, the issue for this Court when 
evaluating actual malice under the facts of this case 
is not whether O’Brien’s investigation was negligent or 
even grossly negligent, but whether a reasonable fact 
finder could find actual malice by clear and convincing 
evidence that O’Brien knew that the statements he 
published were false, that he doubted the truth of the 
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statements, or that O’Brien published the statements 
with reckless disregard for the truth. 

The Court does not find that the allegations 
concerning O’Brien’s investigation or his alleged 
failure to cite or credit information favorable to 
Trump concerning Trump’s net worth rises to the level 
of actual malice sufficient to withstand summary 
judgment. 

If, for example, O’Brien had published only 
the estimates of Trump’s net worth that had been 
supplied to O’Brien by the confidential sources and no 
other information or estimates that O’Brien had 
obtained as a result of his investigation, including 
the significant number of estimates suggesting that 
Trump is a billionaire, the result may have been 
different. That is not the case here where O’Brien did 
publish various billionaire estimates. 

Further, the Court is not persuaded that 
negative articles written by O’Brien about Trump or the 
derogatory or the dismissive comments made by O’Brien 
about Trump and/or Trump’s net worth establish actual 
malice. "Actual malice has nothing to do with 
hostility or ill will. Rather, it concerns a 
publisher’s state of knowledge of the falsity of what 
he published, not at all upon his motivation in 
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publishing it." DeAngelis vs. Hill, supra, 180, N.J. 
at 17 to 18, 2004, quoting Lawrence vs. Bauer 
Publishing and Printing, 89, N.J. 451, 468, 1982, cert. 
denied, 459, U.S. 999, 103 S. Ct. 358, 74 L. Ed. 2d 
395, 1982. 

"hoose, figurative or hyperbolic statements 
even if deprecating the plaintiff are not actionable." 
Dillon vs. City of New York, 704 N.Y.S. 2d, 1, 5, 1999, 
citations omitted. 

While the comments made by O’Brien about 
Trump may suggest a lack of professionalism and/or 
personal animus against Trump by O’Brien, under the law 
of defamation they do not establish clear and 
convincing evidence of actual malice. With respect to 
plaintiff’s contention that O’Brien’s reliance on the 
three confidential sources was not reasonable and that 
the information received from these sources should have 
been rejected, as previously noted, O’Brien contends 
that he reasonably believed the truth of the 
information that he published obtained from the sources 
based upon his investigation and his prior experience 
with these sources, including the receipt of similar 
information from them that O’Brien had previously 
published. 

Although a defamation defendant cannot, on 
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the issue of malice, "automatically ensure a favorable 
verdict by testifying that he published with a belief 
that the statements were true," St. Amant, supra at 
390, U.S. at 732, "the belief of a defamation defendant 
in the truth of the matter published is relevant in 
determining actual malice." Lawrence, supra, 89, N.J. 
at 467. 

To establish actual malice, there must be 
clear and convincing evidence that O’Brien knew that 
the statements that he published were false or that 
O’Brien "actually doubted their accuracy." Ryan vs. 
Brooks, 634, F.2d, 726, 732, Fourth Circuit, 1980. 

The evidence produced by plaintiff does not 
establish the knowledge or doubt on the part of O’Brien 
sufficient to establish actual malice by clear and 
convincing evidence. 

Finally, plaintiff contends that the 
defendants cannot utilize the Newsperson’s Privilege as 
both a shield and a sword, arguing that, as defendants 
utilized the privilege to preclude discovery regarding 
confidential sources, they should now be precluded from 
utilizing these confidential sources to negate actual 
malice in the summary judgment motion. 

However, the New Jersey Supreme Court has 
addressed the role of summary judgment in a defamation 
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case where there was an issue regarding confidential 
sources. 

In Maressa vs. New Jersey Monthly, supra, 
where the Court addressed the assertion of the 
Newsperson’s Privilege with respect to confidential 
sources and editorial processes, the Court recognized 
the privilege, holding that the privilege does not 
impinge upon the rights of a defamation plaintiff 
seeking money damages in a civil action, noting, "We 
recognize that our holding may be unfair to certain 
defamed individuals who cannot meet the difficult 
burden of proving reckless falsehood without discovery, 
but the legislature has determined that the competing 
interests in a free press outweighs the possibility of 
damaged reputations. Since defamation is a common-law 
action without a constitutional foundation, the 
legislature has the power to limit that action in favor 
of the right of freedom of the press." Maressa, supra, 
89, N.J. at 200. 

Defendants heavily rely upon Sprewell vs. NYP 
Holdings, Inc., 841 N.Y.S. 2d., 7, Appellate Division, 
2007, for the proposition that O’Brien is not precluded 
from utilizing reliance on confidential sources to 
defeat allegations of actual malice in a summary 
judgment motion. There, the plaintiff basketball 
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player brought an action for defamation against 
defendants, a corporation and a writer, for alleged 
libelous statements concerning the cause of an injury 
that plaintiff had sustained to his hands. The Trial 
Court had granted plaintiff’s motion to preclude 
defendants from utilizing information from confidential 
sources in support of their motion for summary 
judgment. 

But on appeal, the Appellate Division of the 
New York State Supreme Court granted summary judgment 
and denied the motion to preclude. In doing so, the 
Court addressed efforts made by the writer to obtain 
information from the plaintiff, his publicist and 
others, including information from anonymous sources. 
The Court noted that the defendant had not relied 
exclusively on the sources’ account in writing the 
article or in moving for summary judgment but had also 
relied upon interviews with other sources and cited 
plaintiff's differing versions of the cause of the 
accident. Id. at pages 10 to 11. 

Plaintiff seeks to distinguish the holding in 
Sprewell arguing that in this case O’Brien "adopted" 
the confidential sources’ estimates, citing as examples 
of this O’Brien’s negative comments about Trump 
contained in the book and in the marketing and 
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promotion of the book. 

However, plaintiff cites no case law holding 
that if O’Brien "adopted the position of the 
confidential sources," that would support a finding of 
actual malice that would preclude summary judgment on 
the issue. At best, O’Brien’s adoption of the sources’ 
position of the millionaire status of Trump’s net 
worth, if it can be characterized as such, rather than 
the skepticism that O’Brien claims it reflects, 
constitutes opinion which is not actionable. 

"Hrroneous opinions are inevitably put 
forward in free debate, but even the erroneous opinion 
must be protected so that debate on public issues may 
remain robust and unfettered and concerned individuals 
may have the necessary freedom to speak their 
conscience." Rinaldi vs. Holt, Rinehart and Winston 
Inc., 42 N.Y. 2d., 369, 380, 1977, citing New York 
Times Company, supra, 376, U.S., 271 to 272. See also 
Gertz vs. Robert Welch, Inc., 418 U.S. 323, 94 S. Ct. 
2997, 41 L. Ed. 2d., 789, 1974, noting that opinions 
are absolutely privileged. 

Accordingly, the Court finds that plaintiff 
has not established that O’Brien’s reliance upon the 
confidential sources establishes actual malice by clear 
and convincing evidence sufficient to defeat 
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defendants’ motion for summary judgment. In light of 
the foregoing, having reviewed the evidence presented 
and the arguments of counsel as well as the applicable 
law, the Court finds that the plaintiff has not 
established material issues of fact sufficient to 
defeat summary judgment as to the issue of malice as to 
O’Brien, and, accordingly, plaintiff’s complaint is 
dismissed as to O’Brien. 

Summary judgment as to the Warner defendants. 
In a motion for summary judgment on actual malice as to 
the Warner defendants, defendants argue that 
plaintiff’s claim of actual malice against them must 
fail as, one, there was no basis for a finding of 
vicarious liability against the Warner defendants, as 
O’Brien was an independent contractor and not an agent 
of the defendants, and, two, as the underlying claims 
against O’Brien must be dismissed because the plaintiff 
cannot establish actual malice as to O’Brien, the 
Warner defendants cannot be vicariously liable. 

Defendants in their motion also argue that 
absent an agency relationship between O’Brien and the 
Warner defendants, actual malice must be proven 
separately as to the Warner defendants. However, as 
the plaintiff’s opposition to defendants’ motion 
specifically notes, Trump is not arguing direct 
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liability by the Warner defendants. Thus the Court 
will not address this argument. See plaintiff's 
memorandum of law in opposition to defendants motion 
for summary judgment at page 56, footnote 37. 

In opposition to the defendants’ summary 
judgment motion, plaintiff contends that the Warner 
defendants are vicariously liable for the alleged false 
and defamatory statements of O’Brien that were 
published in the book and in the article as well as 
those made by O’Brien during the marketing campaign 
based upon the doctrine of respondeat superior. That 
O’Brien was the agent of the defendants, plaintiff 
argues, is evidenced by the fact that the Warner 
defendants exercised editorial control over the details 
of the book. 

Specifically, in their motion, the Warner 
defendants take the position that they cannot be held 
vicariously liable for O’Brien’s actions as O’Brien was 
an independent contractor, not an agent or employee of 
the defendants. In support of this position, the 
defendants cite the fact that O’Brien controlled the 
manner in which the book was researched and written and 
retained responsibility for the book’s accuracy, 
selected and interviewed the sources for the book, was 
paid an advance and royalties rather than a salary or 
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benefits by the Warner defendants, worked out of his 
own office and used his own equipment. Moreover, 
defendants contend that the contract between O’Brien 
and the Warner defendants contemplated the exchange of 
the intellectual property rights for monetary payment 
and did not contemplate employment or agency in any 
form. See contract, paragraphs one to three, 
Defendants’ Exhibit 10. 

Specifically, paragraph one of the contract 
provides, "The author hereby grants and assigns to the 
publisher exclusive print, audio and electronic rights 
to the work." 

Paragraph two and three of the contract 
provides for monetary payment in consideration for the 
rights. Specifically, paragraph two states, in 
pertinent part, "In consideration of the author's 
promises and obligations under the agreement, the 
publisher shall pay to the author as an advance, the 
sum of $250,000." And paragraph three provides, 
"Royalties shall accrue to the author’s account from 
sales by the publisher of the work." 

Furthermore, defendants cite Section 6(c) of 
the contract between O’Brien and the Warner defendants 
as evidence of the fact that O’Brien was an independent 
contractor. Section 6(c) provides in relevant part, 
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"Following delivery by the delivery date of the 
complete and final manuscript of the work, the related 
materials and any third-party permissions and releases, 
the publisher shall notify the author whether the work 
is acceptable. If the publisher determines in good 
faith o> oI’ maserry . 

"If the publisher determines in its good 
faith judgment that any or all of such delivered 
materials are unacceptable, the publisher will provide 
written editorial comments to the author, along with 
requests for revisions, and the author shall deliver 
the revised work within 90 days thereafter. Any 
request by the publisher for changes or revisions in 
any portion of the work shall constitute notice to the 
author that the work is not acceptable to the 
publisher." See the contract, Section 6(c), 
Defendants’ Exhibit 10. 

The Warner defendants argue that pursuant to 
the terms of the contract, the right to accept or 
reject publication of the book arose only after receipt 
of "the complete and final manuscript" by the Warner 
defendants. Defendants argue that this right to 
control the final result of a worker’s effort is a 
defining characteristic of an independent contractor 
relationship and that the right to reject the 
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publication cannot convert an independent contractor 
into an agent of the defendant. 

In addition, defendants contend that 
suggestions as to the book’s title and the layout of 
the photo spread, offering editorial opinions, 
coordinating marketing and promotional activities, and 
conducting a libel review, do not constitute sufficient 
control over the details and creation of the book by 
defendants to transform O’Brien into the Warner 
defendants’ agent. 

In opposition to defendants’ motion for 
summary judgment, plaintiff argues that the following 
Supports the conclusion that O’Brien was the agent of 
the defendants and subject to liability under the 
doctrine of respondeat superior. One, the language of 
Section 6(c) of the contract, supra, which plaintiff 
argues gives the Warner defendants editorial control 
over the details of the book; two, the fact that the 
Warner defendants withheld discovery under the 
editorial process privilege or Newsperson’s privilege; 
three, that the Warner defendants changed the book’s 
title and subtitles, had their lawyers conduct a libel 
review, chose which and how many photos to use in the 
book, and were responsible for ensuring that the 
defendants had the appropriate authorization for each 
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photographs; and, four, organized, facilitated and 
executed the marketing campaign. 

The Court’s holding as to actual malice 
regarding the Warner defendants. A publisher may not 
be held liable for the actions of an author on the 
theory of vicarious liability where the author is 
neither an agent or employee of the publisher. Ortiz 
vs. Valdescastilla, 478, N.Y.S. 2d., 895, Appellate 
Division, 1984. 

Pursuant to the doctrine of respondeat 
superior, a principle is liable for its agent’s act of 
publishing a statement with actual malice if the 
statement is made within the scope of the work for 
which the agent was retained. See Cantrell vs. Forest 
City Publishing Company, 419, U.S. 245, 253 to 54, 95 
S. Ct. 465, 470 to 471, 42 L. Ed. 2d. 419, 427 to 428, 
1974. 


"Tt is characteristic of the relationship of 
principal and agent that the principal has a right to 
control the conduct of the agent with respect to 
matters entrusted to him. However, this control need 
not apply to every detail of an agent’s conduct." 
Mazart vs. State of New York, 441, N.Y.S. 2nd., 600, 
604 to 605, Court of Claims, 1981, citations omitted. 
See also Scott vs. Massachusetts Mutual Life Insurance 
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Company, 86, N.Y.2d., 429, 433, 1995, finding an 
independent contractor relationship where the employer 
exercised control over the results produced rather than 
the means used to achieve the results. 

Pukowsky vs. Caruso, 312, N.J. Super., 171, 
182, Appellate Division, 1998, identifying "the 
employer’s right to control the means and manner of the 
work performance as a factor in determining whether an 
individual is an employee or independent contractor." 

Nelson vs. Globe International, Inc., 626, 
F.Supp., 969, Southern District of New York, 2986, 
cited by both plaintiff and defendants is instructive. 
Nelson involved a defamation action that arose out of 
an article appearing in Globe Magazine entitled "The 
Marshmallow Diet," where the plaintiff, an employee of 
the Bureau of Nutrition in New York, was wrongfully 
credited with being instrumental in creating the 
marshmallow-based diet. Id. at 971. 

In support of plaintiff’s claim for 
defamation against the publisher of the Globe, the 
plaintiff argued that the writer was an employee of 
Globe Magazine when he wrote the defamatory article and 
that the writer’s actions were attributable to the 
Globe under the doctrine of respondeat superior. In 
its analysis, the Nelson Court stated, "An 
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employer/employee relationship exists if the purported 
employer controls or has the right to control both the 
result to be accomplished and the manner and means by 
which the purported employee brings about that result. 
This test is difficult to apply since the result is 
necessarily a function of the manner and means 
employed. Nevertheless, the more detailed the 
supervision and the stricter the enforcement standard, 
the greater the likelihood of an employer/employee 
relationship. 

"Factors which may be considered in 
determining employee status include whether the 
purported employee is engaged in a distinct occupation 
or business, whether the work involved is usually done 
under an employer’s direction or by an unsupervised 
specialist, the skill involved, who supplied the 
instrumentalities and place of performance, the length 
of employment, the method of payment by the time or by 
the job, whether the work is part of the employer's 
regular business and/or necessary to it, and the intent 
of the parties creating the relationship. No single 
factor is determinative." Id. at 977 to 978, citing 
Hilton International Company vs. NLRB, 690 F.2d, 318, 
320, Second Circuit, 1982. 

In addition, the Nelson Court stated, "Other 
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factors to be considered in determining whether the 
writer was an independent contractor are whether the 
employer withholds taxes or Social Security, whether 
the worker receives fringe benefits and how the parties 
themselves view the relationship. Id. at 978. 

Finally, the Court determined, "If the 
employer has the right to control the details of the 
work, the worker is an employee. If the employer can 
only control the results, even the details of the 
results, the worker is an independent contractor." 

Similarly, the New Jersey Supreme Court has 
identified a 12-factor test in evaluating whether an 
individual is an independent contractor. 

These factors are: One, the employer’s right 
to control the means and manner of the worker’s 
performance; two, the kind of occupation, supervised or 
unsupervised; three, skill; four, who furnishes the 
equipment and work place; five, the length of time in 
which the individual has worked; six, the method of 
payment; seven, the manner of termination of the work 
relationship; eight, whether there is annual leave; 
nine, whether the work is an integral part of the 
business of the employer; ten, whether the worker 
accrues retirement benefits; 11, whether the employer 
pays Social Security taxes; and, 12, the intention of 
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the parties. Pukowsky vs. Caruso, supra, 312, N.J. 
Super., at 182 to 183. 

The Pukowsky test "is used to determine who 
is an employer in cases lacking an actual or customary 
employer/employee relationship such as in instances of 
dual employment or to ascertain whether the worker is 
really functioning as an independent contractor." 
Thomas vs. County of Camden, 386, N.J. Super., 582, 
595, Appellate Division, 2006, citations omitted. 

Here the evidence is that O’Brien, a reporter 
with over 15 years experience, determined the content 
of the book and conducted his own research without 
direction from the Warner defendants. No office or 
equipment was provided to O’Brien by the Warner 
defendants. O’Brien did not receive a salary from the 
defendants, nor is there any evidence that the Warner 
defendants provided O’Brien with any fringe or 
retirement benefits or that the Warner defendants paid 
Social Security tax or withheld income tax on O’Brien’s 
behalf. 

The terms of the contract between O’Brien and 
the Warner defendants reflect that O’Brien granted the 
Warner defendants the "exclusive print, audio and 
electronic rights to the book in exchange for an 
advance, royalties and subsidiary rights, but does not 
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evidence contemplation by the parties of a continuing 
employment arrangement." See contract, paragraph one, 
Defendants’ Exhibit 10. 

There is no evidence whereby the Court can 
determine or infer that the intention of the parties 
was to create an agency relationship as plaintiff 
argues. Plaintiff's argument that an agency 
relationship is evidenced by Section 6(c) of the 
contract which reflects that the Warner defendants had 
editorial control over the details of the book is not 
persuasive. As defendants point out, the Warner 
defendants had the opportunity to suggest changes or 
reject the book only after the final manuscript was 
complete. The Warner defendants’ ability to accept or 
reject O’Brien’s final product is indicative of an 
independent contractor relationship. Nelson, supra, 
626, F.Supp. at 978. 

"T£ the employer can only control the 
results, even the details of the results, the worker is 
an independent contractor." 

See also In re Liberman, supra (sic), 41, 
N.Y.2d. at 778, Pukowsky, supra, 312, N.J. Super, at 
182 to 183. 

Further, the Court does not find persuasive 
plaintiff's argument that the fact that the Warner 
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defendants’ assertion of the editorial process 
privilege or Newsperson’s Privilege evidences editorial 
control sufficient to create a principal/agent 
relationship. The defendants’ privilege log reflects 
that the Warner defendants proposed ideas for chapters, 
suggested revisions to the book’s subtitle and 
discussed the dissemination of the book. See 
defendants’ redaction log dated October 17th, 2006, 
entries, 8, 124, 192 and 194 at Plaintiff's Exhibit CE, 
privilege log dated August 24th, 2007, at entries 1, 9 
and 15, Plaintiff’s Exhibit CF. 

In Nelson, the Court held that the writer was 
not an employee of the publisher even though the 
publisher proposed the idea for the allegedly 
defamatory article and edited the factual assertions 
contained in the writer’s copy. Supra, 626 F.Supp. at 
978. 

As in Nelson, the Court finds that the 
assertion of the privilege and the information withheld 
in the privilege log is insufficient to demonstrate an 
employee/employer or principal/agent relationship so as 
to establish vicarious liability on the part of the 
defendants, nor did the actions of the Warner 
defendants in changing the book’s title and subtitles, 
in choosing the photo layout or in conducting a legal 
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review serve to create an employee/employer or 
principal/agent relationship between the defendants 
sufficient to sustain a claim under the doctrine of 
respondeat superior. 

In Ortiz the writer was found not to be an 
employee of the publisher even though his article had 
undergone two editorial reviews, and the writer held a 
part-time job at the publisher’s as a make-up editor. 
Supra, 478, N.Y.S. 2d. at 521. See also Nelson, supra, 
and Mavrikidis vs. Petulo Brothers, 153, N.J. 117, 135, 
1998. 

"Application of principles of respondeat 
Superior are not warranted where the contractee’s 
supervisory interest relates only to the results to be 
accomplished not to the means of accomplishing it." 

Here the actions of the defendants did not 
relate to the means of accomplishing the result of the 
publication of the book but contributed to the end 
result. 

Finally, contrary to the plaintiff's 
assertion that the marketing efforts of the defendants, 
including radio and TV appearances, book signings and 
other promotional events evidences editorial control 
sufficient to establish liability under the doctrine of 
respondeat superior, the Court finds that the Warner 
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defendants’ marketing efforts bear no relationship to 
the development of the book’s content. More precisely, 
the organization and execution of the marketing 
campaign for the book does not pertain to the means by 
which the book was created. See Scott vs. 
Massachusetts Mutual Life Insurance Company, supra, 
finding an independent contractor relationship where 
the employer exercised control over the results 
produced rather than the means used to achieve the 
results. 

Pukowsky vs. Caruso, supra, identifying, "the 
employer’s right to control the means and manner of the 
worker’s performance as a factor in determining whether 
an individual is an employee or independent 
contractor." 

Based upon the foregoing, the Court 
determines that O’Brien was an independent contractor 
and that the Warner defendants cannot be held 
vicariously liable for O’Brien’s actions. Mavrikidis 
vs. Petulo Brothers, Inc., supra, 153, N.J. at 134. 

Defendants are entitled to summary judgment 
as to the issue of actual malice on this basis. 

In addition, as the Court has held that 
Timothy O’Brien is entitled to summary judgment as to 
actual malice, the Warner defendants cannot be liable 
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under the theory of respondeat superior. 

"It is manifest that there can be no 
vicarious liability on the part of the employer if the 
employee himself is not liable except perhaps in 
certain unusual circumstances." Karaduman vs. Newsday, 
Inc., 51 N.Y.2d, 531, 546, 1980. 

As there are no "unusual circumstances" in 
the within matter, plaintiff’s claim against the Warner 
defendants fails "since there is no primary liability 
upon which such a claim of vicarious liability might 
rest." Id. at 546. 

Accordingly, defendants’ motion for summary 
judgment as to actual malice as to the Warner 
defendants is granted and plaintiff's complaint is 
dismissed as to these defendants. 

Defendants’ motion for summary judgment on 
loss, causation and damages. Defendants argue that 
they’re entitled to summary judgment on the issue of 
loss, causation and damages as all the plaintiff's 
claimed damages are speculative, and plaintiff has 
failed to establish any causation between his alleged 
damages and the alleged defamatory statements in 
question. 

In opposition, plaintiff asserts that he has 
proof of actual damages in the form of lost business 
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opportunities, out of pocket expenses caused by the 
defamatory statements and that the defendants are also 
liable for damages under the theory of libel and 
slander per se. 

In light of the Court’s determination 
dismissing plaintiff’s complaint as to actual malice as 
to all of the defendants, the Court declines to address 
the issue of damages. Accordingly, defendants’ motion 
for summary judgment as to the issue of damages and 
causation is denied without prejudice as it is moot. 

That concludes the Court’s opinion. Thank 
you. 

The Court will prepare the appropriate orders 
and send them out. 

MR. MELODIA: Thank you, Your Honor. 

MR. TAMBUSSI: Thank you, Your Honor. 

THE COURT: Thank you, counsel. 
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The opinion of the court was delivered by PAYNE, J.A.D. 


Donald Trump, the plaintiff in a suit for defamation, appeals from a Law Division order granting 
summary judgment to defendants, Timothy O'Brien, the author of TrumpNation, The Art of Being The 
Donald, and his publishers, Time Warner Book Group, Inc. and Warner Books, Inc.' On appeal, Trump 
contends that he produced clear and convincing evidence of actual malice on the part of O'Brien and that 
issues of fact precluded summary judgment. He argues as well that O'Brien was an agent of his publisher, 
and thus the publisher defendants should be held liable on a theory of respondent superior. We affirm. 


O'Brien is a financial reporter with graduate degrees from Columbia University in journalism, business 
and United States history. He has reported on business and other subjects for newspapers including The 
New York Times and The Wall Street Journal, and he presently serves as the editor of the Sunday 
Business section of The Times. Over the years, O'Brien has written extensively on Trump. In 1992, he 
served as a research assistant to Wayne Barrett, the author of a Trump biography entitled Trump: The 
Deals and The Downfall. In 1998, O'Brien wrote Bad Bet: The Inside Story of the Glamour, Glitz, and 
Danger of America's Gambling Industry, a book that included reporting on Trump's Atlantic City casino 
operations. In 2004, O'Brien participated in writing a series of articles about Trump that appeared in The 
Times that focused on financial troubles faced by Trump's enterprises and the difficulty of determining an 
accurate value for Trump's holdings and his net worth. In one article, co-authored by O'Brien, that 
appeared on September 8, 2004, he reported Trump's estimates of his own net worth as between $2 billion 
and $5 billion. However, O'Brien also wrote: 


The largest portion of Mr. Trump's fortune, according to three people who had had direct 
knowledge of his holdings, apparently comes from his lucrative inheritance. These people 
estimated that Mr. Trump's wealth, presuming that it is not encumbered by heavy debt, may 
amount to about $200 million to $300 million. That is an enviably large sum of money by most 
people's standards but far short of the billionaire's club. 


In December 2004, O'Brien signed a contract with Warner Books, Inc. to write TrumpNation. Despite 
negative reporting in the past, Trump cooperated with O'Brien in connection with that book, submitting to 
interviews on numerous occasions, making available members of his staff including Chief Financial 
Officer Allen Weisselberg and in-house attorney Michelle Lokey, and disclosing certain financial 
information and supporting documents. In writing his book, O'Brien reported on information conveyed by 
Trump, but he also utilized the research he had gathered in connection with his prior writings about 
Trump, new research, and re-interviews of the three anonymous sources used earlier who, now, "lowered 
their estimates of Trump's net worth to between $150 million and $250 million (because of the decreased 
value of Trump's casino holdings at the time [he] was writing the Book)." 


On October 23, 2005, The Times published in the newspaper an excerpt from Chapter Six of 
TrumpNation that contained the lowered estimates provided by the three anonymous sources as to 
Trump's net worth, but also included a statement that "Donald's casino holdings have recently rebounded 
in value, perhaps adding as much as $135 million to these estimates." Three days later, on October 26, 
2005, the book was published without the added statement. 


In Chapter Six, O'Brien discussed at length Trump's vacillating fortunes and the difficulty he experienced 
in attempting to determine with any accuracy what Trump's net worth actually was. O'Brien commenced 
the chapter with a description of the first phase of Trump's career one that ended with admitted debts of 
$900 million and the deals he made with banks to restructure those debts. He then turned to a description 
of Trump's appearance on, disappearance from, and reappearance on Forbes magazine's annual list of 
America's 400 wealthiest individuals, noting Trump's jockeying for inclusion on that list, and stating that 
in 2 004 Trump ranked 189th with an estimated wealth of $2.6 billion. O'Brien then turned to a 
conversation that he had with Trump in early 2005, during which Trump had stated that he was worth $5 
to $6 billion. However, O'Brien noted that, during the prior August, Trump had stated to him that his net 
worth was $4 to $5 billion, but later that day stated that his casino holdings represented two percent of his 
wealth, which "gave him a net worth of about $1.7 billion." Additionally, O'Brien noted that a brochure 
on the nightstand at Trump's Palm Beach club stated that he was worth $9.5 billion. 


Referring to an April 21, 2005 meeting with Weisselberg, O'Brien stated that he had been informed at that 
time that Trump was worth $6 billion, "[b]ut the list of assets Weisselberg quoted, all of which were 


valued in very inflated and optimistic terms and some of which Donald didn't own, totaled only about $5 
billion." Weisselberg, it was stated, was unable to come up with evidence of the additional billion. A chart 
detailing "Weisselberg's assessment of Donald's riches" that in large measure corresponds to O'Brien's 
handwritten notes of the April 21 meeting was reproduced on the facing page. 


O'Brien wrote that the chart containing Weisselberg's valuations "left me confused." That statement was 
followed by the passage that gives rise to this lawsuit. There, O'Brien, relying on his three anonymous 
sources, stated: 


So I asked around for guidance. Three people with direct knowledge of Donald's finances, people who 
had worked closely with him for years, told me that they thought his net worth was somewhere between 
$150 million and $250 million. By anyone's standards this still qualified Donald as comfortably wealthy, 
but none of these people thought he was remotely close to being a billionaire.’ 


That passage was followed by: 
Donald dismissed this as naysaying. 


"You can go ahead and speak to guys who have four-hundred-pound wives at home who are jealous of 
me, but the guys who really know me know I'm a great builder," he told me. 


Additionally, in Chapter Six, O'Brien discussed Trump's interest in Manhattan property known as the 
West Side Yards. He noted that Trump had initially purchased the property for $115 million, but had been 
forced to sell it to a Hong Kong development group in 1994 for $85 million. He wrote: "According to 
former members of the Trump Organization, Donald didn't retain any ownership of the site the Hong 
Kong group merely promised to give him a 20 to 30 percent cut of the profits once the site was completely 
developed." He stated further: 


In June 2005, the Asian investors who controlled the West Side Yards sold the entire site for $1.8 billion 
about half the amount that Donald had told me it was worth. Although Donald told me that the site was 
debt free when the Asians sold it, others involved in the transaction said the Yards carried a substantial 
amount of debt and expenses that had to be deducted from the sale price. Although Donald declined to 
detail how much money he realized personally on the sale, it was certainly a fraction of the $1.3 billion he 
had told me that the Yards would add to his bank account after a sale. 


Following publication of TrumpNation, suit was filed on Trump's behalf. 


During the course of discovery, Trump sought disclosure of the identity of the three confidential sources 
utilized by O'Brien, his notes regarding his interviews with those sources, and various other non- 
confidential materials relating to O'Brien's research, writing and editorial processes. O'Brien resisted 
disclosure of this information, but following Trump's motion to compel production, the motion judge (a 
judge different from the one granting summary judgment) ordered that the information and documents be 
produced. Defendants then sought leave to appeal. We granted the motion and reversed the motion judge's 
order, finding that the confidential materials were absolutely protected by New York's Shield Law, N.Y. 
Civ. Rights 79-h, and the New Jersey newsperson's privilege, N.J.R.E. 508 and N.J.S.A. 2A:84A-21. 
Trump v. O'Brien, 403 N.J. Super. 281, 298, 302-04 (App. Div. 2008). We found, additionally, that a 
qualified privilege, which Trump had failed to overcome, applied under 79-h(c) of New York's Shield 
Law to non-confidential materials relating to the research, writing and editorial processes that O'Brien 
sought to protect, id. at 302,’ and that those materials were absolutely protected by New Jersey law. Id. at 
302-04. 


Prior to moving for summary judgment, O'Brien produced redacted copies of the notes taken of 
interviews with the three confidential sources in 2004 and 2005. He has declined to identify those sources, 
claiming that they would be subject to retaliation were he to do so. On March 20, 2009, defendants filed 
two motions for summary judgment, arguing in one that Trump had failed to demonstrate by clear and 
convincing evidence actual malice on the part of O'Brien or respondent superior liability on the part of the 
publisher defendants, and in the other arguing that Trump had failed to demonstrate that he had been 
damaged by O'Brien's allegedly defamatory statements. In a lengthy, thoughtful and legally well- 
supported oral opinion, Judge Michele M. Fox, relying on New Jersey and New York law, which she 
properly found to be in accord on the issues raised, granted summary judgment on the ground that Trump 
had failed to establish actual malice. She did not reach defendants’ second motion. 


Il. 
"In order to establish a prima facie case of defamation 


...a plaintiff must show that a defendant communicated to a third person a false statement about the 
plaintiff that tended to harm the plaintiff's reputation in the eyes of the community or to cause others to 
avoid plaintiff." McLaughlin v. Rosanio, Bailets & Talamo, Inc., 331 N.J. Super. 303, 312 (App. Div.) 
(citing Lynch v. N.J. Educ. Ass'n, 161 N.J. 152, 164-65 (1999)), certif. denied, 166 N.J. 606 (2000). 
Because there is no doubt that Trump is a public figure, to be actionable, the alleged defamatory 
statements by O'Brien must have been uttered or published with "actual malice." N.Y. Times Co. v. 
Sullivan, 376 U.S. 254, 279-80, 84 S. Ct. 710, 726, 11 L. Ed. 2d 686, 706 (1964). To establish actual 
malice, Trump was required to demonstrate by clear and convincing evidence, id. at 285-86, 84 S. Ct. at 
729, 11 L. Ed. 2d at 710, that O'Brien published his statements "with knowledge that [they were] false or 
with reckless disregard of whether [they were] false or not." Jd. at 279-80, 84 S. Ct. at 726, 11 L. Ed. 2d 
at 706. 


We have recently addressed the actual malice standard, stating: 


In order to meet the actual-malice standard, "a public figure must prove with convincing clarity that the 
defamatory statements were published by the defendant with knowledge of their falsity or reckless 
disregard of whether they were true or false." Lawrence v. Bauer Publ'g & Printing Ltd., 89 N.J. 451, 466 
(citing New York Times Co. v. Sullivan, supra, 376 U.S. at 279-80, 84 S. Ct. at 725-26, 11 L. Ed. 2d at 
706), cert. denied, 459 U.S. 999, 103 S. Ct. 358, 74 L. Ed. 2d 395 (1982). In this context, "reckless 
disregard" refers to "the publishing of defamatory statements with a ‘high degree of awareness of their 
probable falsity." Ibid. (quoting Garrison v. Louisiana, 379 U.S. 64, 74, 85 S. Ct. 209, 215, 13 L. Ed. 2d 
125, 133 (1964)). In fact, "the recklessness in publishing material of obviously doubtful veracity must 
approach the level of publishing a 'knowing, calculated falsehood." Ibid. (quoting Ryan v. Brooks, 634 
F.2d 726, 733 (4th Cir. 1980)). "Negligent publishing does not satisfy the actual-malice test." Lynch, 
supra, 161 N.J. at 165. 


[Berkery v. Estate of Stuart, 412 N.J. Super. 76, 90 (App. Div. 2010).] 


A determination of the existence of actual malice requires a subjective inquiry focusing on the defendant's 
state of mind. DeAngelis v. Hill, 180 N.J. 1, 13 (2004). "To find actual malice, the fact finder must 
determine that the defendant in fact entertained serious doubts about the truth of the statement or that 
defendant had a subjective awareness of the story's probable falsity." Costello v. Ocean Cnty. Observer, 
136 N.J. 594, 615 (1994) (citing Schiavone Constr. Co v. Time, Inc., 847 F.2d 1069, 1089 (3d Cir. 1988)). 
As a consequence, although the use of summary judgment procedures to conclude defamation actions is 
favored, Maressa v. New Jersey Monthly, 89 N.J. 176, 196, cert. denied, 459 U.S. 907, 103 S. Ct. 211, 74 


L. Ed. 2d 169 (1982), courts have recognized that an analysis of a defendant's state of mind in a 
defamation action "'does not readily lend itself to summary disposition.” /d. at 197 n.10 (quoting 
Hutchinson v. Proxmire, 443 U.S. 111, 120 n.9, 99 S. Ct. 2675, 2680 n.9, 61 L. Ed. 2d 411, 422 n.9 
(1979)). As a consequence, we are instructed to "carefully examine the circumstances surrounding 
publication of defamatory allegations of fact to determine whether the issue of actual malice should go to 
the jury." Ibid. 


In this regard, we are also bound by the standard applicable to summary judgment set forth in Brill v. 
Guardian Life Insurance Company of America, 142 N.J. 520, 540 (1995) and Rule 4:46-2(c). See 
Prudential Prop. & Cas. Ins. Co. v. Boylan, 307 N.J. Super. 162, 167 (App. Div.), certif. denied, 154 N.J. 
608 (1998). Thus, we can affirm summary judgment only when "the pleadings, depositions, answers to 
interrogatories and admissions on file, together with the affidavits, if any, show that there is no genuine 
issue as to any material fact challenged and that the moving party is entitled to a judgment or order as a 
matter of law.” Ibid. 


"To determine whether a genuine issue of material fact exists regarding actual malice, a court must 
consider whether the plaintiff has produced the ‘quantum and quality of proof’ necessary under the New 
York Times v. Sullivan standard." Costello v. Ocean County Observer, 136 N.J. 594, 614 (1994) (quoting 
Schiavone Constr. Co. v. Time, Inc., 847 F.2d 1069, 1089 (3d Cir. 1988)). "When a case concerns a 
public official or public figure, the court should grant summary judgment dismissing the complaint if a 
reasonable jury could not find that the plaintiff had established actual malice by clear and convincing 
evidence." Lynch, supra, 161 N.J. at 169. "Although courts construe the evidence in the light most 
favorable to the non-moving party in a summary judgment motion, the 'clear and convincing’ standard in 
defamation action[s] adds an additional weight to the plaintiffs' usual ‘preponderance of the evidence’ 
burden." Costello, supra, 136 N.J. at 615. "Plaintiffs . .. must produce substantial evidence to survive a 
motion for summary judgment." Ibid. 


[Berkery, supra, 412 N.J. Super. at 91-92.] 
Il. 


A major focus of the parties' argument centers on O'Brien's anonymous sources. In that regard, Trump 
argues that the information supplied was false, that O'Brien deliberately disregarded contrary information, 
and that O'Brien's reliance on his sources demonstrates actual malice. We disagree. 


The Supreme Court has held: 


A finding of actual malice may not be based solely on the character of the published statement. 
Washington Post Co. v. Keogh, 365 F.2d [965,] 970 [(D.D.C. 1966)]. Nor may it be based solely on the 
publisher's failure to seek independent verification of the information. St. Amant v. Thompson, 390 U.S. 
[727], 731, 88 S. Ct. [1323], 1325, 20 L. Ed 2d [262], 267 [(1968)]. The two in combination, however, 
may support a conclusion of recklessness. Public figure libel plaintiffs can recover for a defamatory 
falsehood whose substance makes substantial danger to reputation apparent, on a showing of highly 
unreasonable conduct constituting an extreme departure from the standards of investigation and reporting 
ordinarily adhered to by responsible publishers. [Curtis Publishing Co. v. Butts, 388 U.S. 130, 155, 87 S. 
Ct. 1975, 1991, 18 L. Ed. 2d 1094, [1111], reh. den., 389 U.S. 889, 88 S. Ct. 11, 19 L. Ed. 2d 197 (1967) 
(holding it reckless to allege that respondent football coach "fixed" a game when defendant publication 
failed to investigate reports that allegation was false). 


Thus, an inference of actual malice may arise when a false report is published solely in reliance on 
confidential sources if (1) the content of the report is such as to be defamatory as a matter of law, (2) the 
defendant knew or should have known of some reasonable means of verifying its accuracy, and (3) the 
failure to verify rises to the level of a gross violation of the standards of responsible journalism. If the 
recklessness approaches the level of publishing a knowing, calculated falsehood, the decision whether the 
defendant acted with reckless disregard for the truth should be submitted to the jury. See Lawrence v. 
Bauer Publishing & Printing, 89 N.J. 451, 466-467 (1982). 


[Maressa, supra, 89 N.J. at 199-200 (footnote omitted).] 


We do not find that standard to have been met in this case. O'Brien has certified that he re-interviewed his 
three confidential sources prior to publishing their net worth estimates, and he has produced notes of his 
meetings with them both in 2004 and in 2005. The notes are significant, in that they provide remarkably 
similar estimates of Trump's net worth, thereby suggesting the accuracy of the information conveyed. See 
Clyburn v. News World Commc'ns, Inc., 705 F. Supp. 635, 642 (D.D.C. 1989) (basing finding of no actual 
malice on fact that confidential sources gave consistent information). 


Further, the accounts of the sources contain significant amounts of additional information that O'Brien 
was able to verify independently. In answers to interrogatories, he listed that information as: 


(1) plaintiff's interest in the limited partnerships that owned the West Side Yards project, (2) plaintiff's 
negotiations with Hilton in the mid-1990s regarding the potential sale of plaintiff's casino company, (3) 
plaintiff's business dealings with Kenneth Shapiro and Daniel Sullivan; (4) negotiations regarding the 
restructuring of Trump Hotels and Casino Resorts, Inc. in 2004; (5) the sale of Fred Trump's real estate 
portfolio in Brooklyn in 2004; (6) plaintiff's interest in 40 Wall Street and the level of borrowings relating 
to that property; (7) plaintiff's interest in the CM Building and litigation surrounding that interest; (8) 
plaintiff's interest in Trump International Hotel and Tower on Columbus Circle in New York; (9) 
plaintiff's financial condition and the restructuring of plaintiff's outstanding debt during certain periods. 


That the source has provided other reliable information is recognized as an indicator of reliability in 
criminal cases involving informants. See, e.g., State v. Keyes, 184 N.J. 541, 555 (2005). It has also been 
recognized as significant in a defamation context to demonstrate the absence of actual malice. Southwell 
v. S. Poverty Law Ctr., 949 F. Supp. 1303, 1307-08 (W.D. Mich. 1996). 


In support of their argument that O'Brien's reliance on his confidential sources was proper, defendants cite 
Sprewell v. NYP Holdings, Inc., 841 N.Y.S.2d 7 (App. Div. 1st Dept. 2007). In that case, then New York 
Knicks player, Latrell Sprewell, claimed he was libeled by defendant, Marc Berman, a reporter for The 
New York Post, when he wrote an article, based in part on information provided by confidential sources, 
stating that Sprewell had broken his shooting hand in September 2002 by hitting a wall on his boat during 
an altercation but did not promptly report the injury to the team. Berman noted that Sprewell denied that 
he broke his hand in the manner Berman claimed. /d. at 8-10. 


In determining that summary judgment should have been granted by the trial court, even assuming that 
Berman's statements as to how Sprewell injured his hand were false, the appeals court noted that the 
information in Berman's articles was not reported as uncontrovertible fact, but rather, the author disclosed 
that the articles were based on the reports of two confidential informants and that the information was 
denied by Sprewell. Id. at 10. The court also noted that the record had demonstrated that Berman 
subjectively believed the information, and that a partial description of the interior of Sprewell's boat 
provided additional evidence of reliability. [bid. 


Further, Berman had sought to verify the informants’ accounts by speaking with plaintiff through his 
agent and publicist, and seeking confirmation through multiple other sources. /d. at 10-11. The court held: 
"Those investigative efforts demonstrate that Berman did not deliberately fail to seek confirmatory 
information or otherwise act with reckless disregard for the truth." Id.at 11. In these circumstances, the 
court held that plaintiff had not presented any evidence that would raise a triable issue of fact concerning 
actual malice, let alone the clear and convincing evidence of malice applicable on summary judgment. 
Ibid. "Indeed, while plaintiff, through his representatives, denied the accusations of the confidential 
witnesses, his explanation for the injury continuously changed, from he had ‘no clue,' to he banged it 
while ‘frantically pulling on a rope' sailing in rough waters, to he ‘slipped and fell." Ibid. Accordingly, 
summary judgment should have been granted. See also Bement v. N.Y.P. Holdings, Inc., 760 N.Y.S.2d 
133, 137 (App. Div. 1st Dept. 2003); Suson v. NYP Holdings, Inc., 862 N.Y.S.2d 818 (N.Y. Civ. Ct. 
2008). 


Defendants argue that the facts of the present matter are akin to Sprewell and likewise support summary 
judgment in their favor. We conclude that defendants’ position has merit. In this regard, we note that, 
contrary to Trump's position, O'Brien does not adopt the low estimates of net worth set forth by his 
anonymous sources. In his deposition, O'Brien testified: "I had good reason to believe [the sources] felt 
the numbers were accurate, and I had very, very good reason to believe that they were." However, in the 
book, O'Brien did not cite the sources' views as fact, but instead utilized their lower figures as an 
illustration of the spread in estimates of Trump's wealth, while suggesting that, in his own view, Trump's 
net worth was far less than he claimed it to be. O'Brien's opinions in this regard were not actionable, 
because they were absolutely privileged. Maressa, supra, 89 N.J. at 197 (citing, inter alia, Gertz v. Robert 
Welch, Inc., 418 U.S. 323, 339-40, 94 S. Ct. 2997, 3006-07, 41 L. Ed. 2d 789, 805 (1974)); see also 
Kotlikoff v. The Community News, 89 N.J. 62, 73-74 (1982). 


Further, as in Sprewell, O'Brien reported Trump's denial of the accuracy of the low net worth figures, 
although his statement, touting his abilities as a builder, can be construed as less of a denial than an 
avoidance of the issue presented. Even if that denial had been absolute, which it certainly was not, 
publication of a statement in the face of denial, however vehement, does not constitute actual malice. 
Edwards v. Nat'l Audubon Soc, 556 F.2d 113, 121 (2d Cir.) ("such denials are so commonplace in the 
world of polemical charge and countercharge that, in themselves, they hardly alert the conscientious 
reporter to the likelihood of error."), cert. denied, sub nom. Edwards v. N.Y. Times Co., 434 U.S. 1002, 
98 S. Ct. 647, 54 L. Ed. 2d 498 (1977). 


Additionally, as we have previously stated, O'Brien confirmed much of the information provided by the 
confidential sources, and, like the reporter in Sprewell, he sought to confirm the net worth numbers. In 
this regard, we note that in claiming that overwhelming evidence established the scale of Trump's wealth, 
Trump relied in large measure on a 2004 Statement of Financial Condition prepared by Weiser L.L.P., 
Certified Public Accountants, to which O'Brien was allegedly given access on three occasions including 
during the course of the April 21, 2005 meeting. 


However, a preface to that Statement demonstrates its limited value as an accurate representation of 
Trump's net worth. There, the accountants cautioned that they had "not audited or reviewed the 
accompanying statement of financial condition and, accordingly, do not express an opinion or any other 
form of assurance on it." Further, the accountants noted significant departures from generally accepted 
accounting principles, and stated "[t]he effects of the departures from generally accepted accounting 
principles as described above have not been determined." Among the issues they found to exist was the 
fact that estimates of amounts to be received in the future did not reflect rights that were non-forfeitable, 
fixed and determinable and not dependent on future services. The values of Trump's closely held 
businesses were not expressed in terms of assets net of liabilities, and the ownership percentages of each 


closely held business held by Trump was not disclosed. Additionally, the tax consequences on Trump's 
holdings were not set forth. As a result, the accountants concluded: 


Because the significance and pervasiveness of the matters discussed above make it difficult to assess their 
impact on the statement of financial condition, users of this financial statement should recognize that they 
might reach different conclusions about the financial condition of Donald J. Trump if they had access to a 
revised statement of financial condition prepared in conformity with generally accepted accounting 
principles 


Gerald Rosenblum, an accountant who participated in compiling the 2004 Statement of Financial 
Condition, was asked in his deposition whether he was aware of all liabilities of Trump and his related 
entities. He responded: "I asked the client to provide me with a list of liabilities as they existed at June 
30th, 2005. The client presented me with a list, in essence. I'm not certain to this day that I was aware of 
all of Mr. Trump's liabilities at that point in time, and I sought no corroboration." 


While O'Brien may have had "unprecedented" access to evidence of Trump's financial position, nothing 
in the record suggests that such access was sufficient to permit an accurate estimate of his net worth. 
Further, it is indisputable that Trump's estimates of his own worth changed substantially over time and 
thus failed to provide a reliable measure against which the accuracy of the information offered by the 
three confidential sources could be gauged. The following exchange from Trump's deposition is 
illustrative of this point: 


Q Now, Mr. Trump, have you always been completely truthful in your public statements about your net 
worth of properties ? 


Al try. 
Q Have you ever not been truthful? 


A My net worth fluctuates, and it goes up and down with markets and with attitudes and with feelings, 
even my own feelings, but I try. 


Q Let me just understand that a little bit. Let's talk about net worth for a second. You said that the net 
worth goes up and down based upon your own feelings? 


A Yes, even my own feelings, as to where the world is, where the world is going, and that can change 
rapidly from day to day. Then you have a September I 1th, and you don't feel so good about yourself 
and you don't feel so good about the world and you don't feel so good about New York City. Then you 
have a year later, and the city is as hot as a pistol. Even months after that it was a different feeling. 


So yeah, even my own feelings affect my value to myself. 


Q When you publicly state what you're worth, what do you base that number on? 
AI would say it's my general attitude at the time that the question may be asked. And as I say, it varies. 


Further, as defendants note in their brief, other sources recognized the difficulty of estimating Trump's net 
worth and the wide spread of plausible values. Defendants quote a September 9, 2004 article in The 
Washington Post, which stated: 


Actually, it's hard to know exactly what percent of Trump's net worth is tied to the casino 
business, because most of Trump's portfolio is in privately held companies that don't report 
earnings. He's described himself as "a billionaire many times over," but who knows? There are 


skeptics out there who believe Trump has $300 million, tops. And the guy has a reputation for, 
let's say, shading the news in a light that reflects his enthusiasms. 


An April 12, 2004 article, published in Time magazine stated: 


How rich is the Donald? To interviewers, he hints that his wealth is somewhere between $2 
billion and $6 billion. Rival developers estimate it's nowhere near even the lower figure. 


The article continued by reporting on his successful redevelopment of a building at 40 Wall Street, but 
then balanced it with a report of his casinos "[s]wamped with debt" and the statement that "Trump has 
become more front man than hands-on developer." 


An older Fortune article, published on April 3, 2000, noted that 


Trump delights in the sort of elaborate shell games and impenetrably complex deals that frustrate 
the most conscientious efforts to assess a person's true worth. "It's always good to do things nice 
and complicated," he once told an interviewer, "so that nobody can figure it out." 


That difficulty is compounded by Trump's astonishing ability to prevaricate. . . . 


[W]hen Trump says he owns 10% of the Plaza Hotel, understand that what he actually means is 
that he has the right to 10% of the profit if it's ever sold. When he says he's building a "90-story 
building" next to the U.N., he means a 72-story building that has extra-high ceilings. 


And, finally, defendants point to a January 19, 2000 article in The Wall Street Journal that noted Trump's 
boasts of his success but then stated: 


But a look at the major sources of his wealth, including the Trump Place apartment development 
on New York City's west side, the 70-story Trump World Tower project and the midtown General 
Motors Building, shows that several of his billions are based on profits that are far in the future 
and far from guaranteed. 


In summary, we find no evidence to support Trump's conclusion that the confidential sources utilized by 
O'Brien were fictitious. Maressa, supra, 89 N.J. at 198 (holding that "refusal to name [a] source cannot 
support an inference that no source existed"). Further we find no evidence to suggest that O'Brien's 
reliance on the confidential sources suggested actual malice on O'Brien's part under the standards 
established by Maressa, supra, 89 N.J. at 199-200, and Sprewell, supra, 841 N.Y.S.2d at 11. We find no 
basis for Trump's argument that O'Brien had "obvious reasons to doubt the veracity of [his] informants or 
the accuracy of [their] reports." St. Amant v. Thompson, 390 U.S. 727, 732, 88 S. Ct. 1323, 1326, 20 L. 
Ed. 2d 262, 268 (1968). There were no significant internal inconsistencies in the information provided by 
the confidential sources, nor was there "reliable" information that contradicted their reports, so as to 
provide evidence of actual malice. Schiavone Constr. Co., supra, 847 F.2d at 1090. Nothing suggests that 
O'Brien was subjectively aware of the falsity of his source's figures or that he had actual doubts as to the 
information's accuracy. Lawrence, supra, 89 N.J. at 467-68 (citations omitted). 


IV. 


Trump contends additionally that factual issues precluded summary judgment. We concur with Judge 
Fox's ruling to the contrary. In this regard, Trump claims that defendants’ position that Trump refused to 


provide O'Brien with evidence of the full extent of his liabilities was contradicted by evidence that Trump 
gave O'Brien "unprecedented access to his finances." However, as we have illustrated previously, the 
materials that Trump claims to have provided to O'Brien were incomplete and unaudited, and did not 
contain accurate indications of Trump's ownership interests in properties, his liabilities, and his revenues, 
present or future. Although O'Brien's access may have been "unprecedented," that term must be 
interpreted in relation to the access provided to others and not in relation to Trump's entire financial 
picture. 


Trump claims a dispute of fact as to whether O'Brien took notes at meetings with Trump's staff, 
particularly the meeting of April 21, 2005. However, neither Weisselberg nor Lokey denied that note- 
taking occurred; they stated only that they did not "recall" note-taking. Moreover, even if a factual 
dispute existed on this matter, it is not material to the issue of whether Trump can produce clear and 
convincing evidence of O'Brien's actual malice. 


Trump argues that O'Brien told Lokey at the time of the April meeting that he was uninterested in looking 
at the materials she had compiled because the book had already been written. Further, he contends on the 
basis of statements of O'Brien's research assistant, Joseph Plambeck, that he investigated only Trump's 
"Mojo," that O'Brien's statement to the contrary that Plambeck did substantive research into the value of 
buildings was false and that O'Brien's research was thus inadequate. 


However, that argument ignores the fact that O'Brien had been researching and writing about Trump for 
years. Moreover, his failure to conduct research could, at most, be considered evidence of negligence, not 
actual malice. Schiavone Constr. Co., supra, 847 F.2d at 1090 (citing Curtis Publ'g Co. v. Butts, 388 U.S. 
130, 153-54, 87 S. Ct. 1975, 1991, 18 L. Ed. 2d 1094, 1110 (1967); Sullivan, supra, 376 U.S. at 287, 84 
S. Ct. at 730, 11 L. Ed. 2d at 710-11; E. H. McDowell v. Paiewonsky, 769 F.2d 942, 951 (3d Cir. 1985)). 


Additionally, Trump contends that, despite O'Brien's knowledge that Trump "owned" West Side Yards, 
O'Brien falsely published in TrumpNation that he did not own the property. However, the evidence is 
clear that Trump's thirty-percent interest was only in limited partnerships with the Hong Kong owners, 
and indeed he admitted as much at his deposition. Thus any factual dispute about "ownership" appears a 
matter of semantics. 


Further, Trump admitted in his deposition that, under the partnership agreement, the general partners 
would have to recover their entire investment before Trump would see any return. As a consequence, his 
future profits remained speculative. Additionally, the record discloses that the Hong Kong general 
partners were solely responsible for the sale of the property, and after it was sold by them for $1.76 
billion, they were sued by Trump in Federal Court for undervaluing the real estate and thereby reducing 
his return. What that return would be remains speculative, because encumbrances on the property were 
not disclosed by Trump. 


Trump contends also that O'Brien was motivated by ill will in publishing the information that he did 
about Trump. However, even if we assume such to be the case, ill will does not constitute actual malice. 
Maressa, supra, 89 N.J. at 199. Rather, malice concerns the publisher's " ‘state of knowledge of the falsity 
of what he published, not at all upon his motivation in publishing it... ."" Lawrence, supra, 89 N.J. at 
468 (quoting Herbert v. Lando, 441 U.S. 153, 199-200, 99 S. Ct. 1635, 1660-61, 60 L. Ed. 2d 115, 148- 
49 (Stewart, J., dissenting) (1979)). 


V. 


In his third argument, Trump contends that he opposed O'Brien's motion for summary judgment with 
sufficient direct and circumstantial evidence that O'Brien either knew his source's estimates of Trump's 
net worth were false, or that O'Brien recklessly disregarded the fact that those estimates were false to 
support a jury verdict in his favor or, at a minimum, to survive summary judgment. In large measure, we 
have addressed Trump's arguments elsewhere in this opinion, in particular, his argument that O'Brien had 
reason to doubt the credibility of his sources and that he published their estimates in reckless disregard of 
their falsity, his argument that O'Brien purposefully avoided evidence establishing Trump's net worth, and 
his argument that O'Brien was motivated by ill will. 


We reject Trump's additional argument that O'Brien improperly ignored Trump's interest in the "Trump" 
brand. As Trump's accountants acknowledge in the 2004 Statement of Financial Condition, under 
generally accepted accounting principles, reputation is not considered a part of a person's net worth.* 


Trump notes additionally that in the article written three days before the publication of TrumpNation, 
O'Brien acknowledged that the value of Trump's casinos had rebounded. However, that statement in itself 
provides no evidence of actual malice. Moreover, it is difficult to conceive how this evidence of enhanced 
financial condition could reasonably have been incorporated in a book that had already been printed and 
was awaiting release. 


A further argument is made that, after being provided with an advance copy of the book, Trump and his 
attorneys alerted the Business Editor of The Times that the book contained glaring falsehoods, and that 
the editor discussed the matter with O'Brien. Nonetheless, publication occurred. However, the issue is not 
whether the book contained false statements, but rather, whether it contained defamatory statements made 
with actual malice. The letters sent to the Business Editor contained no particularized information that 
would have placed O'Brien on notice as to the inaccuracy of his statements. 


As a consequence of the foregoing, we find no triable issue as to the existence of actual malice in this 
matter, and for that reason, affirm summary judgment for O'Brien. Absent actual malice on his part, 
respondeat superior liability cannot arise.” Thus we find that summary judgment was also properly 
granted to the publishing defendants. 


Affirmed. 


"Warner Books Inc. is now known as Grand Central Publishing, a subsidiary of Hachette Book Group 
U.S., Inc., the successor to Time Warner Book Group, Inc. 


? In answers to interrogatories, Trump identified nine allegedly defamatory comments, each of which 
related to his net worth: (1) the statement that we have quoted, on which this litigation principally 


focuses; (2) repeated references in the book to Trump's "verbal billions"; (3) a passage stating 
"[Trump's ability to float above the wreckage of his financial miscues and magically add zeroes to his 
bank account ensured that he remained an object of fascination"; (4) the October 2005 Times article 
quoting from TrumpNation; (5) an October 31, 2005 "Squawk Box" interview on CNBC where O'Brien 
stated that "[Trump has] occupied center stage by adding zeroes here and there and papering over 
losses"; (6) a second statement in that interview that Trump was "nowhere close" to being worth $2.7 
billion; (7) a statement by O'Brien on David Latko's "Money and More" that essentially repeated the 
anonymously sourced information; (8) a statement at a Coliseum Books event that "[Trump] doesn't 
have any [money] to invest"; and (9) another statement at that event that "[Trump's] net worth is 
definitely inflated. Forbes Magazine puts his worth at $2.7 billion, but | am almost certain that is a 
complete work of fiction." 


: Trump has not further sought to overcome that privilege. 


Trump contends that O'Brien acknowledged that his name was a valuable asset, calling it "bigger than 
Coke and Pepsi." That statement is incorrect. The claim was reported in a BusinessWeek article as 
emanating from Trump himself. 


° We do not address the issue of agency, but note that evidence of such would also be required. 


